
TENANCY- IN-COMMON AGREEMENT


This Agreement is made as of the ____ day of ______________________, 20__, by and between__________________________________________________________,

___________________________________________________________________, and

___________________________________________________________________, 

sometimes hereinafter referred to as "tenants."


1.
Name and Purpose.

The parties intend to acquire as tenants in common the lands and premises (the "Property") known as ______________________________,

legally described on the attached Exhibit A and commonly known as ________________________________, Washington.

2.
Term.

The tenancy shall begin as of the date set forth above and shall continue until the Property is sold or exchanged (unless extended by agreement of all tenants) or until otherwise terminated as herein provided.

3.
Payments.


3.1
Initial contributions.

All payments for the Property shall be contributed ________________________________________percent (_________%)

by each tenant. The parties agree to contribute the sum of _________________________ Dollars ($______________________)  in cash and to incur such other obligations as may be required at the closing for the purchase and operation of the Property. The initial payments of the tenants shall be as follows:


_________________________________
____________________


_________________________________
____________________


_________________________________
____________________


3.2
Further Contributions.
If at any time hereafter it is determined, in the manner set forth below, that further funds are required by the tenancy, the additional payments required shall be made in the same percentages as initial

contributions.

[ALTERNATE]
3.3
Further Contributions.

If at any time hereafter it is determined by the tenants that further funds are required by the tenancy for capital improvements or renovations of the Property or if further funds are required for normal maintenance, operating expenses or debt service on tenancy obligations, the additional payments required shall be made when necessary in the same percentages as initial contributions.


3.4 
Defaults. 
If a tenant fails to pay his or her respective share of tenancy obligations at the time the same is due and payable, time being of the essence thereof, the remaining tenant or tenants or so many of them as so desire may at its or their option and in proportion to its interest or their respective interests in the tenancy advance and pay such share. The amount so advanced and paid shall constitute a debt due and owing by the delinquent tenant and shall be paid upon demand, with interest from the date of payment until repaid at a rate which is four (4) points above the prime rate of Seattle-First National Bank, or its successor, as publicly announced and adjusted daily, or the highest rate allowed by law, whichever is less; provided, however, that at any time before such indebtedness is repaid, the _________________________________ [tenant] [tenants] making such advance may, by thirty (30) days' notice in writing to the delinquent tenant, require payment or withdrawal and purchase of the interest of the delinquent tenant pursuant to the provisions of Paragraph 12 below and apply said debt to the purchase price.


4.
Profit and Loss.


4.1 

Allocation.
The net profits and the net losses of the tenancy, as reportable by the tenancy for federal income tax purposes, shall be divided equally.

4.2 
Distributions. 
The tenancy shall establish minimum requirements for an operating account and may establish reserve accounts for anticipated repairs, renovations or other needs of the Property. Any remaining cash shall be periodically distributed, no less frequently than annually, to the tenants.


5.
Salaries.
No tenant shall receive compensation for services rendered to the tenancy unless approved by the unanimous vote of the tenants.


6.
Other Interests. 
Each tenant may have other business interests and may engage in any other business, trade, profession or employment whatsoever and own, sell and deal in real estate and other properties on its own account, either separately or in combination with others, and shall not be required to devote its entire time to the tenancy. Each tenant shall, however, promptly disclose to the other tenants any financial interest or business relationship, past, present or anticipated in the future, that a tenant (or any member, owner or controlling person of a tenant) may have with any third person with whom it is proposed the tenancy transact business. Any undisclosed compensation that a tenant may receive or to which it may become entitled from a third party, directly or indirectly, as a result of dealings with the tenancy shall be deemed compensation to the tenancy and shall be allocated and distributed in accordance with the provisions of this Agreement.

7.
Property Management.
The tenancy shall retain ______________

______________________________to manage the Property and shall execute an agreement in substantially the form attached hereto as Exhibit B.

8. 
Banking. 
All funds of the tenancy shall be deposited in its name in such checking account or accounts as shall be designated by the managing tenants.

9.
Books and Records.
Books of account and records of

tenancy transactions shall be maintained at the office of __________________________ ___________________, and each tenant shall at any reasonable time have access thereto.

10. 
Valuation. 
The net worth of the tenancy shall be determined as of the date of sale of an interest in the tenancy in common and/or its real and personal property (hereinafter an "interest in the tenancy") by reason of the death or other occasion for a tenant's ceasing to be a tenant. If the buyer and seller are not able to agree upon the fair market value of the tenancy at any such time, they shall agree upon a Member of the Appraisal Institute (MAl) practicing in the Greater Seattle Area to determine such value, and the same shall be binding on all parties. In the event the parties are unable to agree upon such an appraiser, one shall be designated by the established procedure of the Appraisal Institute when requested to name an impartial appraiser, and its decision shall be binding on all parties. The buyer and seller shall split the cost of the appraisal.

11. 
Restrictions on Voluntary Transfers. 
No tenant shall, except in strict accordance with this Agreement, sell, transfer, mortgage, encumber or assign all or any portion of its interest in the tenancy or enter into any agreement as a result of which any person, firm or corporation shall thereby acquire any interest in the tenancy. The restrictions on transfer do not apply to a transfer to any other tenant. If any tenant desires to assign or otherwise dispose of any interest in the tenancy, it will not do so without first giving notice to the tenancy and the other tenants in writing of its intention to do so. The notice of intention shall state: (1) the extent of the interest to be transferred; (2) the complete terms and conditions of the proposed transaction, with the price or consideration being offered (and excluding any features of property exchange or personal services that could not be strictly performed by the other tenants); and (3) the name, address and such financial and other relevant information concerning the prospective purchaser as would be appropriate to a consideration of acceptability as a tenant.

The remaining tenants, pro rata as determined by their respective ownership interests, shall have the right of first refusal and option to purchase all, but not less than all, of the interest of the selling tenant. Such option to purchase on the same terms and conditions as set forth in the notice of intent to transfer shall be exercised by delivering notice of exercise of the option within the required time to the selling tenant. If such option is not exercised, the interest of the selling tenant may be transferred within twenty (20) days after expiration of the sixty- (60-) day option period to the transferee named in and upon the terms stated in the notice required by this section; Provided that the transferee agrees to be bound by the terms of this Agreement.


12.
Defaults and Involuntary Transfers.
Each of the following shall constitute a default:


12.1
If any tenant makes an assignment for the benefit of creditors or applies for appointment of a trustee, liquidator or receiver of any substantial part of its assets or commences any proceedings relating to itself under any bankruptcy (including Chapter XI), reorganization, arrangement or similar law;


12.2 
If any such application is filed or proceeding is commenced against any tenant and such tenant indicates its consent thereto or an order is entered appointing a trustee, liquidator or receiver or approving the petition in any such proceeding, which order remains in effect for more than sixty (60) days;


12.3 
If any sale or other transfer of any interest (whether in whole or in part) in the tenancy, whether made voluntarily, by operation of law or by virtue of enforcement of any pledge or encumbrance thereon, is made contrary to the provisions hereof; or


12.4 If any tenant or transferee thereof institutes any proceeding in a court of competent jurisdiction for sale or partition. 

If any such default occurs, the remaining tenant or tenants shall have the right to treat the breaching party as a selling tenant. The remaining tenant or tenants shall have the exclusive option and right to purchase the selling tenant's interest in the tenancy. The right to purchase shall be pro rata as determined by their respective ownerships, but any portion of the selling tenant's interest that is not purchased by a tenant under this formula may be purchased by the other tenant or tenants on the same pro rata basis. If the remaining tenant or tenants elect to purchase, it or they shall serve notice in writing of such election upon the selling tenant within two (2) months after receipt of notice of the default or other event giving it or them the option hereunder. The purchase price shall be equal to ninety percent (90%) of the valuation as determined under Paragraph 10 above and shall be payable, together with interest at the rate of ten percent (10%) per annum, in equal monthly installments sufficient to amortize repayment over a term of five (5) years. The first payment shall be due three (3) months after the date of exercise of the option, and subsequent payments shall be due on the same day of each month thereafter until paid in full.  The interest of the selling tenant shall immediately vest in the purchaser or purchasers upon delivery of notice of exercise of the option to purchase hereunder. The selling tenant shall pay for the appraisal. This right shall be in addition to and not in substitution for any right afforded by law, such as damages and other relief not inconsistent therewith; and in the event of any inconsistency between remedies provided by law and under this Agreement, the tenant or tenants not having breached this Agreement shall have the option to elect among any such rights and remedies.

13.
Powers of Attorney.
The undersigned spouses irrevocably constitute and appoint their respective spouses as their respective true and lawful attorneys-in-fact, in their respective names, places and steads and for their respective use and benefit to do or perform any act with respect to the Property or any other real or personal property of the tenancy, giving and granting to their said respective named attorneys-in-fact full power and authority to do and perform all and every act and thing whatsoever necessary, incidental or convenient to the accomplishment and exercise of the foregoing power, as fully to all intents and purposes as each party granting the said powers of attorney might or could do if personally present, and said parties hereby ratify and confirm all that their said attorneys-in-fact shall lawfully do or cause to be done by virtue of these powers of attorney. This shall be a durable power of attorney and shall not be affected by the incapacity or death of any party. No person shall be required to investigate the authority of said attorneys-in-fact to sign any instrument executed pursuant to the authority of these powers of attorney.

14.
Option on Death.
Upon the death of any tenant, the surviving tenant or tenants shall have the exclusive option and right to purchase the interest of the decedent at the valuation set forth in Paragraph 10 above. If the surviving tenant or tenants elect to purchase the decedent's interest, they shall serve notice of such election, in writing, within three (3) months after the death of the decedent, upon the personal representative of the estate of the decedent or, if at the time of such election no such personal representative has been appointed, upon the surviving decedent at his or her last known address. The purchase price, together with interest thereon at a rate equal to the "prime rate" as publicly announced at that time by Seattle-First National Bank or its successor, and adjusted as of the first (1st) day of each month thereafter, shall be paid in five (5) equal annual installments sufficient to amortize repayment over a term of five (5) years. The first payment shall be due six (6) months after the date of death, and subsequent payments shall be due on the same date each year thereafter until paid in full. The purchasers shall have the right to prepay all or any portion of the purchase price without penalty. The interest of the decedent shall be conveyed by statutory warranty deed immediately upon delivery of notice of exercise of the option to purchase hereunder, and the purchaser shall execute a mortgage or deed of trust (in form reasonably satisfactory to the seller) against the interest conveyed to secure payment.


15. 
Partition.
Each party hereto irrevocably waives any and all right that such party may have to maintain any action for partition with respect to that party's undivided interest in the real and personal property of the tenancy in common or to compel any sale thereof in accordance with any statutes now existing or hereafter enacted.

[OPTIONAL]

16. 
Partnerships.


16.1
Application of Restrictions.

The tenants wish to include provisions ensuring that the restrictions on transfer contained herein shall also apply to a transfer by any individual of his or her interest in __________________________.Therefore,

the right of first refusal set forth in Paragraph 11 shall be deemed to apply not only to the sale of an interest in the tenancy but also to the sale by any individual of his or her

interest in ________________________________to someone other than the present partners in ___________________________________.This right of first refusal shall, however, be subject to the right of the existing partners in ___________________________
to acquire the interest under the terms of their partnership agreements. The provisions of Paragraph 12 regarding defaults and involuntary transfers shall also be deemed to apply to any such actions by an individual partner in. The right of a tenant to purchase an interest under Paragraph 12 shall, however, be subject to any prior rights of acquisition held by the existing partners of ________________________.  Paragraph 14, regarding the option to purchase on death of a tenant, shall be deemed to apply to the death of an individual who is the partner in _____________________________.This right shall, however, be subject to any prior rights of acquisition held by an existing partner of ______________________.

16.2
Procedure.
In the event that:


16.2.1 
Any individual who is a partner in the _______________________

Partnership intends to transfer his or her interest therein or his or her interest is transferred by operation of law during his or her lifetime or on death; and


16.2.2 A portion of his or her interest subject to such intended or actual transfer is not purchased by any of the existing members of the _____________________ Partnership;

then the following segregation shall occur, and the interest of the transferor shall be subject to the terms of this Agreement. The interest of the transferor in the second-tier partnership shall first be computed. That percentage shall then be multiplied by the interest of the second-tier partnership in the tenancy. The resulting percentage of ownership shall then be treated as though owned individually by the transferor for purposes of subjecting it to the appropriate option or right-of-first-refusal provision of this Agreement. The remaining ownership interest of the second-tier partnership in the tenancy shall not be affected so long as no new partners are admitted to the partnership. If any new partner is admitted, however, then the partnership agrees to divide itself into two partnerships. One partnership shall consist of all partners and shall have no interest in the tenancy. The remaining partnership shall consist of only those partners who are presently members of the second-tier partnership, including the unnamed principal described below, and shall be tenants under this Agreement.

[OPTIONAL]

17.
Unnamed principal.

A portion of the interest in _________________held by __________________________________is held by him or her as attorney-in-fact for an unnamed principal.  ________________________________

warrants that his or her principal has enforceably agreed to be bound by the terms and conditions of this Agreement.
  _______________________________ agrees to notify the

tenants of any event which under the terms of this Agreement would give the tenants a right to purchase any of the interest of the unnamed principal.

[OPTIONAL]

18. 
Arbitration.

Any controversy or other claim arising out of or relating to this Agreement or a breach hereof shall be settled by arbitration in accordance with the rules of the American Arbitration Association in effect at the time of the dispute. The prevailing party shall, in addition to any other relief, be entitled to recover reasonable attorneys' fees and costs.

[OPTIONAL]

19. 
Counterparts.
This Agreement may be signed

in counterparts by use of counterpart signature pages, and each counterpart signature page shall constitute a part of this Agreement as if all tenants signed on the same page.






__________________________________________






__________________________________________






__________________________________________

ATTACHMENTS:

Exhibit A 

Exhibit B

[ACKNOWLEDGMENTS]

[image: image1.wmf]KOLER & FITZSIMMONS, P.S.

Law Offices

www.kflawoffices.org

       Seattle, WA                              Los Angeles, CA

    (206) 621-6440                              (310) 455-7878

   rand@kfwlaw.com                       eve@kfwlaw.com



_1077621631.doc
KOLER & FITZSIMMONS, P.S.


Law Offices


www.kflawoffices.org


       Seattle, WA                              Los Angeles, CA 


    (206) 621-6440                              (310) 455-7878     


   rand@kfwlaw.com                       eve@kfwlaw.com  



















































































































































































