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FORM OF LEGAL OPINION OF BORROWER'S COUNSELPRIVATE 


[On Letterhead of ______________________________]

_________________________________,

acting for itself and as agent

for the financial institutions

named in Schedule 1 to the Loan

Agreement (as hereinafter defined)


Re:
Construction Loan to 

Gentlemen:


We have acted as counsel to _____________________________, a ________________________________ ("Borrower"), in connection with the construction loan of up to US$_________________ (the "Loan"), contemplated by the Construction Loan Agreement dated as of ____________________ (the "Loan Agreement"), between Borrower and yourselves.  Capitalized terms used and not defined herein have the respective meanings defined in the Loan Agreement.


Execution of the following documents (collectively the "Loan Documents") is contemplated by the Loan Agreement:


1.
Loan Agreement.


2.
Note.


3.
Deed of Trust.


4.
Assignment of Leases.


5.
Security Agreement.


6.
UCC‑1 [and UCC‑2] Financing Statement[s].


7.
Completion Guaranty.


8.
Payment Guaranties.


9.
Comfort Letter.


10.
Letters of Credit.


11.
Construction Contract Assignment and consent thereto by the General Contractor.


12.
Assignment of Plans and Architect's Contract and consent thereto by the Architect.


13.
Assignment of Development Agreement and consent thereto by the Developer.


14.
Management Contract Assignment and consent thereto by the Manager.


15.
Assignment of Engineer's Contract and consent thereto by the Engineer.


16.
Ground Lease Attornment Agreement.


17.
[Major Tenant] Agreement.


18.
Tenant Agreements.


19.
Notice to Depository Bank and acknowledgement by _________________________________ Bank of the Security Agreement.


20.
Hazardous Material Certificate and Indemnity.


In connection with this opinion we have examined:



a.
executed copies of the Loan Documents, the Ground Lease, the [Major Tenant] Lease, the Construction Contract, the Architect's Contract, the Development Agreement, the Management Contract and the Engineer's Contract;



b.
the consent of each partner of each partnership which is a party to any of the Loan Documents or which has signed any thereof as partner of a partnership which is such a party;



c.
the Resolution adopted by the Board of Directors of each corporation which is a party to any of the Loan Documents or which has signed any thereof as partner of a partnership which is such a party;



d.
title insurance commitments ("Title Commitments") issued to the Lender by _________________________ Title Insurance Co. ("Title Company"); and



e.
originals or copies of such other documents, corporate and partnership records, certificates and other statements of government officials and corporate officers, partners and other representatives of the persons referred to herein and such other instruments as we have considered necessary or appropriate for purposes of this opinion.


On the basis of the foregoing and subject to the qualifications hereinafter stated we advise you that in our opinion:


1.seq level3 \h \r0 
Organization and Good Standing.



a.
Borrower is a general partnership/corporation duly organized and validly existing in good standing under the laws of the State of Washington, with power and authority to enter into all Loan Documents to which it is a party [and whose only general partners are ______________________ and _______________________].


[ADD REPRESENTATIONS RE OTHER PARTIES]


2.seq level3 \h \r0 
Loan Documents.  The execution, delivery and performance by Borrower and each Guarantor of each Loan Document to which it is a party and the borrowing hereunder have been duly authorized by all necessary partnership action of Borrower and approved by both partners of Borrower and does not require the approval or consent of any trustee or the holders of any indebtedness of Borrower, do not contravene any law or regulation or rule or (to the best of our knowledge) any order binding on it or its partnership agreement (or its articles of incorporation or bylaws, as the case may be), and do not (to the best of our knowledge) contravene the provisions of or constitute a default under any agreement or instrument to which Borrower is a party or by which Borrower or the Property or the Project may be bound or affected.


3.
Government Approvals.  No government approval or filing or registration with any governmental authority is required for the making and performance by Borrower or any Guarantor of the Loan Documents or in connection with any of the transactions contemplated thereby, other than construction of the Project,  except as such have been heretofore obtained and are in full force and effect, certified copies thereof having been delivered to Lender.


4.
Binding Obligations, Etc.  Each of the Loan Documents to which Borrower or any Guarantor is a party constitutes the legal, valid and binding obligations of Borrower or such Guarantor enforceable against Borrower or such Guarantor in accordance with its respective terms.


5.
Leases.  Each of the Ground Lease and the [Major Tenant] Lease has been duly authorized, executed, and delivered by the respective parties thereto, each of which has full power and authority to execute, deliver and perform the same, and constitutes the legal, valid and binding obligation of each such party, enforceable against such party in accordance with its respective terms.  No governmental approval or filing or registration with any governmental authority is required for the making or performance of the Ground Lease or the [Major Tenant] Lease by the respective parties thereto.  The execution, delivery and performance of the Ground Lease and the [Major Tenant] Lease by the respective parties thereto does not require the approval or consent of any trustee or the holders of any indebtedness of any such party, do not contravene any law or regulation or rule or (to the best of our knowledge) any order binding on it (or if applicable, its partnership agreement, articles of incorporation, or bylaws), and do not contravene the provisions of or constitute a default under any agreement or instrument to which it is a party or by which it or its property may be bound or affected.


6.
Existing Defaults.  To the best of our knowledge, neither Borrower nor either of its general partners nor any Guarantor is in material default in the performance or observance of any material obligation, agreement, covenant, or condition contained in any bond, debenture, note, or other evidence of indebtedness or in any contract, indenture, mortgage, loan agreement, lease, or other agreement or instrument to which it is a party or by which it, or any of its properties, may be bound.


7.
Litigation.  To the best of our knowledge, there is no litigation at law or in equity nor any proceeding before any commission or other administrative authority pending or to its knowledge threatened against or affecting Borrower or any Guarantor or the Property or the Project.


8.
Services.  All streets, easements, utilities and related services necessary for the construction of the Improvements and the operation thereof for their intended purpose are available to the Property, including potable water, storm and sanitary sewers, gas, electric and telephone facilities and garbage removal.


9.
Subdivision.  A subdivision has been effected with respect to the Property so that the Property is taxed separately without regard to any other property, and so that for all purposes the Property, exclusive of the State Parcel, may be mortgaged, conveyed and otherwise dealt with as a separate lot or parcel.


10.
Taxes.  To the best of our knowledge, the Borrower and each of its general partners and each Guarantor have filed all tax returns and reports required of them, have paid all taxes which are due and payable, and have provided adequate reserves for payment of any tax whose payment is being contested; the charges, accruals and reserves on the books of the Borrower in respect of taxes for all fiscal periods to date are accurate; and there are no questions or disputes between the Borrower and any governmental authority with respect to any taxes except as otherwise previously disclosed to the Lender in writing.


11.
Other Agreements.  To the best of our knowledge, Borrower has fully complied with and is not in default under the terms and conditions of any agreement related to the Project.


12.
Mortgage Lien.  The Deed of Trust creates a valid and perfected mortgage lien in favor of the trustee named therein and the Lender on the real property described therein, as security for payment of the obligations of Borrower to Lender under the Loan Documents (except for the Hazardous Material Certificate and Indemnity), whether for principal, interest, fees, expenses, or otherwise.


13.
Personal Property Security Interests.  The Assignment of Leases, the Security Agreement, the Construction Contract Assignment, the Assignment of Plans and Architect's Contract, the Assignment of Development Agreement, the Management Contract Assignment, the Assignment of Engineer's Contract, and the Deed of Trust each creates a valid and perfected security interest of first priority in the respective personal property collateral described therein, as security for the payment of the obligations of Borrower to Lender under the Loan Documents (except for the Hazardous Material Certificate and Indemnity), whether for principal, interest, fees, expenses, or otherwise.


14.
Capacity.  Each of the Borrower, ______________________ and ____________________ has legal capacity to enter into each of the Loan Documents to which it is a party and none of them is under any legal disability.


15.
Usury.  The Loan, including all interest to be paid thereon and fees required to be paid in connection therewith, does not violate any applicable usury laws and is not subject to any claim, defense, or offset based upon usury.


16.
Compliance With Applicable Laws.  The Project as planned complies with all currently applicable land use zoning and subdivision laws and ordinances and its intended use is a permitted use under such laws and ordinances.  The Project as planned complies with all currently applicable federal, state and local laws, rules, regulations, and ordinances, including but not limited to those relating to health, safety, and environmental matters.  In rendering this opinion we rely in part upon the approval of the City of Seattle as evidenced by the Master Use Permit ("MUP") issued on _____________________, and upon the fact that the Plans have been prepared by licensed architects and engineers in accordance with usual and customary standards employed by such professionals.


17.
Permits.  Except for [identify necessary permits not yet obtainable], Borrower has obtained, or subject to payment of applicable permit fees is able to obtain, all licenses, permits and approvals necessary for the construction of the Project and after due and diligent inquiry we know of no actual, pending or threatened actions or proceedings challenging the validity of such permits or approvals.  The period of administrative review of such permits has passed without appeal.  To the best of our knowledge after due and diligent inquiry, we are not aware of any basis for preventing Borrower from obtaining such additional permits or approvals as are necessary to complete and occupy the Project as currently planned.  Upon completion of construction a Certificate of Occupancy is required for the use of the Project.


The opinions expressed above are subject to the following qualifications:



a.
The enforceability of the Loan Documents is subject to any applicable bankruptcy, insolvency, or other similar laws affecting creditors' rights generally and to general principles of equity (whether asserted in an action in equity or at law).  The enforceability of the Deed of Trust is subject to the further qualification that certain provisions thereof may be unenforceable in whole or in part but the inclusion of such provisions does not affect the validity of the Deed of Trust, and the Deed of Trust contains adequate remedies if properly invoked for practical realization upon the security afforded thereby.



b.
We have assumed the genuineness of all signatures, the authenticity of all documents certified and submitted to us as originals, and the conformity with the original documents of all documents certified and submitted to us as copies.



c.
We express no opinion as to title to encumbrances upon or claims against real property or as to the priority of the mortgage lien created by the Deed of Trust on the Project, it being understood that you are relying as to such matters on the mortgagee policies to be issued by the Title Company pursuant to the Title Commitment and endorsements thereto.  Such policy and endorsement forms are customarily used and accepted and relied on by mortgagees in the State of Washington for transactions of this type, together with applicable leasehold and other endorsements relating to significant rights or appurtenances affecting the effective use or enjoyment of the particular property.



d.
Insofar as our opinion concerns the priority of security interests in personal property we have relied upon the Uniform Commercial Code search report issued by the State of Washington Department of Licensing, which has been furnished to you pursuant to the Loan Agreement, and our opinion is accordingly limited to the facts disclosed by such search and the date through which such search is current.



e.
We know of no hazardous substances existing on the Property, but we express no opinion as to the presence or absence of any hazardous waste or materials on the Property or as to the liability or immunity from liability of any party under applicable laws or regulations with respect to hazardous waste or materials.



f.
We express no opinion as to the laws of any jurisdiction other than the laws of the State of Washington, the federal laws of the United States, and the corporation laws of _______________________________ and ____________________________.







Very truly yours,







KOLER & FITZSIMMONS, P.S.
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