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CONSTRUCTION LOAN AGREEMENT

This Agreement is made and entered as of the _____ day of _______________, 20__, between ______________________________, a _______________ ("Lender"), and ______________________________, a _______________ ("Borrower").


PRIVATE 
RECITALStc  \l 1 "RECITALS"

A.
Borrower owns or controls or holds the right to purchase [a] certain parcel[s] of real property located at _______________ in _______________, consisting of approximately _____ square feet, legally described in Exhibit A attached hereto (the "Property").


B.
Borrower desires to [refinance the existing mortgage encumbering/purchase and] improve the Property with a _______________ containing not less than _____ square feet of net rentable area with parking for not less than _____ motor vehicles (the "Improvements").  The Improvements are more particularly described in the plans and specifications submitted to Lender dated _______________, 20__, Job No. _____ (the "Plans and Specifications"), prepared by ______________________________ ("Architect"), and other documents describing the costs associated with the development and construction of the Improvements.


C.
______________________________ ("Permanent Lender") has agreed to make a permanent loan ("the Permanent Loan") to Borrower pursuant to a letter dated _______________, a copy of which is attached as Exhibit B hereto (the "Permanent Commitment").


D.
Pursuant to a Loan Commitment/Application dated _______________ (the "Commitment"), Lender has agreed to make a construction loan to Borrower in the maximum principal amount of $__________ for the purposes set forth in these recitals and Exhibit C (the "Loan").  This Agreement sets forth the terms and conditions of the Loan, various covenants, warranties and representations of Borrower, and other provisions relating to the completion of the Improvements and conditions to the disbursement of Loan proceeds.


NOW THEREFORE, for valuable consideration, receipt of which is hereby acknowledged, Borrower and Lender agree as follows:

Auto para redefined for legal style

PRIVATE 
ARTICLE 1tc  \l 1 "ARTICLE 1"

DEFINITIONS

PRIVATE 
.1
Certain Defined Termstc  \l 2 ".1
Certain Defined Terms".  As used in this Agreement, the following terms have the following meanings, which apply to both the singular and plural forms:


"Applicable Interest Period" means with respect to any CD Advance or LIBOR Advance under the Loan, the period commencing on the date such advance was made and ending 1, 2 or 3 months thereafter in the case of a CD Advance, and ending 1, 2, 3, 6, 12, 18 or 24 months thereafter in the case of a LIBOR Advance, as the Borrower may specify, in the case of a CD Advance or a LIBOR Advance in the notice of borrowing given with respect to such advance pursuant to Section 3.3.2; provided, however, that



.1  If an Applicable Interest Period would otherwise end on a day that is not a Business Day, such Applicable Interest Period shall end on the next succeeding Business Day (unless, in the case of a LIBOR Advance, such next succeeding Business Day is the first Business Day of a calendar month, in which case the Applicable Interest Period shall end on the next preceding Business Day); and



.2  No Applicable Interest Period may end later than the expiration of the term of the Loan, as extended.


"Applicable Interest Rate" means for each advance hereunder, the Floating Rate or the Fixed Interest Rate, as selected by the Borrower and specified in the notice of borrowing given pursuant to Section 3.3.2 or otherwise determined pursuant to Section 3.3.1.


"Assessment Rate" for any Applicable Interest Period shall mean for any date the net annual assessment rate (rounded upwards if necessary, to the next 1/100th of 1%) most recently estimated by Lender to be payable by Lender to the Federal Deposit Insurance Corporation (or any successor) for insurance by such corporation (or such successor) of time deposits for the Applicable Interest Period made in U.S. dollars at the Lender's domestic offices.


"Basic CD Rate" means a per annum interest rate equal to _____% above the CD Rate, rounded upward to the next highest .125%.


"Basic Floating Rate" means a per annum interest rate equal to _____% above the Floating Rate.


"Basic LIBOR Rate" means a per annum interest rate equal to _____% above the LIBOR Rate, rounded upward to the next highest .125%.


"Business Day" means a day on which banks are open for business in Seattle.


"CD Advance" means portions of the outstanding principal balance of the Loan bearing interest at either the Basic CD Rate or the Preferred CD Rate.


"CD Rate" means an interest rate per annum equal to the sum of (a) the product arrived at by multiplying the Fixed CD Rate in effect for the Applicable Interest Period by Statutory Reserves in effect on the day as of which such Fixed CD Rate is determined for any Applicable Interest Period, plus (b) the Assessment Rate in effect on the day as of which such Fixed CD Rate is determined for any Applicable Interest Period.  For purposes hereof, the term "Fixed CD Rate" shall mean the rate for "Certificates of Deposit (secondary markets)" with maturities equal to the Applicable Interest Period as reported in the Federal Reserve Statistical Release (Publication H.15(519)) published by the Federal Reserve Bank for the day that is two Business Days prior to the first day of the Applicable Interest Period, or, if no such quotations are given in such publication for maturities equal to the Applicable Interest Period, the Fixed CD Rate shall be determined by interpolation between the rates quoted for the time periods listed that are the closest shorter and the closest longer maturities to the Applicable Interest Period.  If there shall be no such publication containing such information, the Fixed CD Rate shall be the arithmetic average of the prevailing rates per annum bid on or about 11 a.m. (New York City time) to Lender on the first Business Day of the Applicable Interest Period for such CD Advance by three New York City negotiable certificate of deposit dealers of recognized standing selected by Lender for the purchase at face value of negotiable certificates of deposit of major United States money center banks in an amount approximately equal to the principal amount of such CD Advance and with a maturity comparable to such Applicable Interest Period.  For purposes hereof, "Statutory Reserves" shall mean a fraction (expressed as a decimal), the numerator of which is the number 1 and the denominator of which is the number 1 minus the aggregate of the maximum reserve percentages (including, without limitation, any marginal, special, emergency or supplemental reserves) expressed as a decimal established by the Board of Governors of the Federal Reserve System and any other banking authority to which Lender is subject for determining the reserve requirements of Lender in respect of new negotiable time deposits in dollars of over $100,000 with maturities approximately equal to the Applicable Interest Period, such reserve requirements including, without limitation, those imposed under Regulation D of such Board of Governors.  Statutory Reserves shall be adjusted automatically on and as of the effective date of any change in such percentage.


"Construction Funds" means Loan proceeds in the maximum amount of $__________ to be utilized by Borrower for the purpose of constructing the Improvements, including construction costs, tenant improvements, sales tax and miscellaneous and contingency, as more specifically set forth on Exhibit C attached hereto.


"Floating Rate" shall mean an annual rate of interest equal to Lender's publicly announced prime rate, changing as such prime rate changes.


"LIBOR Advance" means portions of the outstanding principal balance of the Loan bearing interest at either the Basic LIBOR Rate or the Preferred LIBOR Rate.


"LIBOR Rate" shall mean an annual rate of interest equal to the "Euro‑Dollar Rate" in effect for the Applicable Interest Period.  For purposes hereof, the term "Euro‑Dollar Rate" shall mean the rate with maturities comparable to the Applicable Interest Period as reported by Lasser Marshall, Inc. as the offer quote for "Eurodollars" on the day that is two Business Days prior to the commencement of the Applicable Interest Period, or, if no such quotations are given in such publication for maturities comparable to the Applicable Interest Period, the LIBOR Rate shall be determined by interpolation between the rates quoted for the time periods listed that are the closest shorter and the closest longer maturities to the Applicable Interest Period.  If there be no such publication or comparable publication containing such information, the rate at which dollar deposits approximately equal in principal amount to the LIBOR Advance and for a maturity equal to the Applicable Interest Period are offered by major banks to Lender at its London office in immediately available funds in an interbank market for eurodollars at approximately 11 a.m., London time, two Business Days prior to the commencement of such Applicable Interest Period.


"Participants" means financial institutions now or hereafter selected by Lender that commit to participate in the Loan pursuant to participation agreements entered into with Lender.


"Participated Amount" means _____% of the principal balance of the Loan, which shall be subject to participation agreements between Participants and Lender.


"Preferred CD Rate" means a per annum interest rate equal to _____% above the CD Rate, rounded upward to the next highest .125%.


"Preferred Floating Rate" means a per annum interest rate equal to _____% above the Floating Rate.


"Preferred LIBOR Rate" means a per annum interest rate equal to _____% above the LIBOR Rate rounded upward to the next highest .125%.


PRIVATE 
.2
Accounting Termstc  \l 2 ".2
Accounting Terms".  Except as otherwise provided herein, accounting terms not specifically defined shall be construed, and all accounting procedures shall be performed, in accordance with generally accepted accounting principles consistently applied.


PRIVATE 
ARTICLE 2tc  \l 1 "ARTICLE 2"

THE CREDIT

PRIVATE 
.1
Loan Amounttc  \l 2 ".1
Loan Amount".  The maximum principal amount of the Loan shall be $__________, which amount shall be evidenced by a promissory note made by Borrower in favor of Lender (the "Note").


PRIVATE 
.2
Loan Documentstc  \l 2 ".2
Loan Documents".  The Loan shall be evidenced and secured by the following documents, and any and all other documents which Lender may require (collectively, the "Loan Documents"), all of which shall be in form and substance satisfactory to Lender and its counsel:



.1  The Note;



.2  A Deed of Trust, Assignment of Rents and Security Agreement (the "Deed of Trust") constituting a valid first lien on the marketable fee simple title to the Property, and all fixtures and personal property used or adopted for use in the construction or operation of the Property, subject to those certain exceptions listed on Exhibit D hereto (the "Permitted Exceptions");



.3  An Assignment of Leases and Cash Collateral (the "Assignment of Leases") covering all leases affecting and rents, issues and profits from the Property;



.4  A UCC‑1 Financing Statement (the "Financing Statement") perfecting a first lien on all fixtures, furnishings, equipment, machinery, appliances and other items of personal property placed or to be placed or adapted for use in or about the Property;



.5  Valid and enforceable guarantee(s) (the "Guarantees") executed by ______________________________ and their marital communities (collectively, "Guarantors"), jointly and severally guaranteeing (a) the completion of the project, 100% lien‑free, including tenant improvements and payment of leasing commissions, (b) the full and complete payment and performance of all of Borrower's obligations under the Loan Documents and this Agreement and all modifications, extensions and renewals thereof, and (c) the satisfaction of the requirements of and performance of all debts, duties and obligations of Borrower arising and/or by reason of the Permanent Commitment, and any extensions, modifications and renewals thereof, including the requirement (if any) that Guarantors be jointly and severally liable with respect to the Permanent Loan;



.6  An assignment of the construction contract between Borrower and ______________________________ ("General Contractor") an the General Contractor's consent thereto;



.7  An assignment of the construction contract between Borrower and ______________________________ ("Prime Contractor") and the Prime Contractor's consent thereto;



.8  An assignment of the Architect's contract with Borrower and the Plans and Specifications and the Architect's consent thereto;



.9  An assignment of the contract for engineering services between Borrower and ______________________________ ("Engineer") and the Engineer's consent thereto;



.10  An assignment of all contracts and agreements with subcontractors and the subcontractors' consent thereto;



.11  A security agreement covering building materials, off‑site improvements, business records, permits, general intangibles, certificates, licenses and approvals relating to the Improvements, and other personal property of Borrower;



.12  Subordination, nondisturbance and attornment agreements and estoppel certificates from each of the existing tenants on the Property and tenants for preleased space in the Improvements; [and]



.13  A certificate and indemnity regarding hazardous substances[; and]



.14  [OPTIONAL]  A tri‑party agreement among Borrower, Lender and Permanent Lender.


All security for the Loan shall be a first lien against the Property and interests described in any security instruments and shall evidence and secure all disbursements and advances made by Lender.


PRIVATE 
.3
[OPTIONAL]  Letters of Credittc  \l 2 ".3
[OPTIONAL]  Letters of Credit".  In the addition to the Loan, Lender agrees to post the following letters of credit (the "Letters of Credit") for the benefit of Borrower, which Letters of Credit shall be in a form and issued on terms and conditions acceptable to Lender:



.1  A Letter of Credit in the amount of $__________ to the City of _______________ securing Borrower's obligations in connection with the City of _______________'s _______________. 



.2  A Letter of Credit in the amount of $__________ to securing Borrower's obligation to post a good faith deposit in connection with the Permanent Commitment.



.3  A Letter of Credit in the amount of $__________ to securing Borrower's obligations under its Lease with ______________________________ dated _______________.


Borrower hereby agrees to indemnify and hold Lender harmless from and against any and all losses, claims, demands, costs and expenses (including attorneys' fees and costs) arising directly or indirectly out of the issuance of the Letters of Credit.


PRIVATE 
ARTICLE 3tc  \l 1 "ARTICLE 3"

TERM, INTEREST AND PAYMENTS

PRIVATE 
.1
Initial Termtc  \l 2 ".1
Initial Term".  The initial term (the "Initial Term") of the Loan shall commence on the date of this Agreement and expire on the earlier of _______________, or the last possible date of initial disbursement under the Permanent Commitment, unless extended pursuant to Section 3.2 below (the "Loan Maturity Date").  On the Loan Maturity Date all outstanding principal and accrued interest shall be paid in full.


PRIVATE 
.2
Extended Termtc  \l 2 ".2
Extended Term".  Provided the Loan is not then and has not been in default, and Borrower is and has been throughout the term of the Loan in full compliance with the terms and conditions of the Loan Documents and the Permanent Commitment, and no event then exists which, through the passage of time, the giving of notice or the expiration of a period of grace would become an "Event of Default" (as defined in Section 13), and further provided that all conditions to extension set forth below are fully satisfied, Borrower may elect to extend the term of the Loan for _______________ (_____) additional periods of up to _______________ (_____) months each (separately "Extended Term"; collectively the "Extended Terms").  Borrower shall give Lender written notice of its election to extend the term of the Loan not later than _______________ (_____) days prior to the expiration of the Initial Term (or the then existing Extended Term, as applicable) and shall pay to Lender prior to the commencement of each Extended Term, an extension fee in the amount of $__________ in cash.


In connection with Lender's granting of an Extended Term:  (a) Borrower shall execute all documents which Lender, in its sole discretion, deems necessary or desirable to implement the extension and will pay all costs and expenses incurred by Lender in connection with the extension, including but not limited to Lender's attorneys' fees; (b) Lender shall have received at Borrower's expense, endorsements to Lender's policy of title insurance insuring the continued first lien priority of the Deed of Trust notwithstanding the extension; (c) Lender shall have obtained such evidence as Lender in its sole discretion deems necessary or desirable to satisfy Lender that the Permanent Commitment is in full force and effect and the granting of an Extended Term will not extend beyond the initial disbursement or expiration dates of the Permanent Commitment or otherwise violate the terms and conditions of the Permanent Commitment; and (d) if an Extended Term would extend beyond the initial disbursement date or the expiration of the Permanent Commitment, Lender shall have received written confirmation, in form and substance satisfactory to Lender, from the Permanent Lender extending the initial disbursement or expiration date, as applicable, of the Permanent Commitment to a date not earlier than the Loan Maturity Date (as extended, if applicable).


PRIVATE 
.3
Interest Ratetc  \l 2 ".3
Interest Rate".



.1  Floating Rate.  Interest shall accrue on the outstanding principal balance of the Loan at [the Basic Floating Rate] [a per annum interest rate ("[a Floating] Interest Rate") equal to _____% in excess of Lender's publicly announced prime rate, changing as such prime rate changes,] [to the extent that Borrower has failed to elect a Fixed Interest Rate pursuant to Section 3.3.2.]  If Lender ceases to quote a prime rate or a similar rate, the prime rate for purposes hereof shall be the prime rate of another state or federally chartered bank selected by Lender in its sole discretion.



.2  [OPTIONAL]  Fixed Interest Rate.  Notwithstanding Section 3.3.1 of this Agreement, upon the satisfaction of all of the conditions of this Section 3.3.2, and subject to all of the limitations set forth herein, Borrower may elect to have all or portions of the outstanding principal balance of the Loan accrue interest at [the LIBOR Rate or the CD Rate] [a fixed interest rate as provided herein] (a "Fixed Interest Rate").  Until the date a Fixed Interest Rate becomes effective, and as to any portion of the Loan not then subject to a Fixed Interest Rate, interest on disbursed Loan proceeds shall be calculated based on the Floating Interest Rate.  Interest at a Fixed Interest Rate shall be calculated on the basis of a 360‑day year and the actual number of days elapsed in a 365‑day year.




.1  Election of Fixed Interest Rate.  To elect a Fixed Interest Rate, Borrower must give Lender an unconditional and irrevocable written or telex notice ("Fixed Rate Notice") of its intent to elect a Fixed Interest Rate no later than _____ a.m. (Seattle time) at least _______________ (_____) Business Days prior to the Business Day on which the Fixed Interest Rate is to be effective.  The Fixed Rate Notice must set forth the [specific Fixed Interest Rate chosen], the date the Fixed Interest Rate is to be effective, the portion of the outstanding principal balance of the Loan to which the Fixed Interest Rate is to be applicable ("Fixed Rate Amount") and the Applicable Interest Period.




.2  Confirmation of Fixed Interest Rate.  As soon as practicable after 9 a.m. (Seattle time) two Business Days prior to the date the Applicable Interest Period is to commence, Lender will determine the Fixed Interest Rate and notify Borrower by telex, telegram, telephone, facsimile, cable or letter of the Fixed Interest Rate so determined.  Such Fixed Interest Rate shall be applicable to the Fixed Rate Amount during the Applicable Interest Period specified by Borrower.  Upon the expiration of the Applicable Interest Period, the interest rate on the applicable Fixed Rate Amount will revert from the Fixed Interest Rate to a Floating Interest Rate and Lender shall have no duty or obligation to notify Borrower that the interest rate is about to revert to a Floating Interest Rate.




.3  Limitations on Fixed Interest Rate.  Borrower may not elect a Fixed Interest Rate if an Event of Default has occurred or an event then exists which through the passage of time, the giving of notice or the expiration of a grace period would become an Event of Default under this Agreement, the Note, any other Loan Document or the Permanent Commitment.  Borrower may not elect to have interest calculated at a Fixed Interest Rate unless the outstanding principal balance of the Loan then subject to the Floating Interest Rate is at least $__________ .  Borrower may only elect to have interest calculated at a Fixed Interest Rate on Fixed Rate Amounts in even integral amounts of $__________ or more and no more than _______________ (_____) Fixed Rate Amounts may be outstanding at any time.




.4  Calculation of Fixed Interest Rate.  The Fixed Interest Rate shall be equal to __________ percent (_____%) above the "LIBOR rate"/"CD rate" rounded upward to the next highest 1/8th of 1%, adjusted for statutory reserves, assessments and taxes, if any.




.5  Limitations on Right to Elect Fixed Interest Rate.  If on the day two Business Days prior to the commencement of a Fixed Rate Period, Lender shall determine (which determination shall be made by Lender in its sole discretion and shall be conclusive and binding upon Borrower) that (i) dollar deposits in amounts approximately equal to the applicable Fixed Rate Amount are not generally available at such time in the applicable market, (ii) the rate at which such dollar deposits are being offered will not adequately and fairly reflect the cost to Lender of making or maintaining such rate or of funding the same in the applicable market during such Applicable Interest Period, (iii) reasonable means do not exist for ascertaining the applicable Fixed Interest Rate, or (iv) a LIBOR rate would be in excess of the maximum interest rate which Lender may by law pay, Lender shall so notify Borrower and the Fixed Rate Amount shall continue to bear interest at the Floating Interest Rate.




.6  Changes in Law.  If any change in any law or regulations or in the interpretations thereof by any governmental authority charged with the administration or interpretation thereof shall make it unlawful for Lender to (i) make or maintain a Fixed Interest Rate with respect to any Fixed Rate Amount, (ii) fund a Fixed Rate Amount bearing interest at a Fixed Interest Rate in the applicable market, or (ii) give effect to its obligations as contemplated hereby, then, Borrower's right to fix the interest rate on the Loan shall immediately terminate and upon notice by Lender to Borrower any Fixed Rate Amount applicable to portions of the Loan shall be automatically converted to the Floating Interest Rate, and Borrower shall pay to Lender an amount equal to the prepayment premium (set forth in the Note) which would be due with respect to any of the principal balance of the Loan upon a prepayment of the same prior to the expiration of an Applicable Interest Period.  Any notice given by Lender to Borrower pursuant to this paragraph shall, if lawful, be effective on the last day of any existing Applicable Interest Period.  Borrower recognizes that the cost to Lender of making or maintaining a Fixed Rate Amount with respect to portions of the principal balance of the Loan may fluctuate, and Borrower agrees to pay Lender, upon demand, such additional amount or amounts as Lender shall determine will compensate Lender for additional costs of maintaining any such Fixed Rate Amount.]


PRIVATE 
.4
Default Interest Ratetc  \l 2 ".4
Default Interest Rate".  Should an Event of Default occur, the interest rate on the outstanding principal balance of the Loan shall increase to the greater of (a) four percent (4%) per annum above the interest rate or rates applicable to the Loan [(whether a Floating Interest Rate or a Fixed Interest Rate)], or (b) 12% per annum (the "Default Interest Rate").  Such increase shall be effective on the date of the default.  In no event shall the Default Interest Rate be greater than the maximum interest rate permitted by then applicable law.


PRIVATE 
.5
Interest Paymentstc  \l 2 ".5
Interest Payments".  Interest on the outstanding principal balance of the Loan shall be paid monthly in arrears on or before the first day of a calendar month after the Closing Date and on the first day of each month thereafter at the Applicable Interest Rate.  Interest shall be compiled or advances made from the date of each advance.  If Borrower does not pay interest as set forth herein, Lender, at its own option and in addition to all other rights and remedies it may have, may:  (a) charge interest on said interest at the Default Interest Rate; (b) add said interest to the principal balance where it will become a part thereof, and bear interest at the [Applicable] [Floating] Interest Rate; or (c) pay said interest with advances of the Loan proceeds which advances shall likewise bear interest at the [Applicable] [Floating] Interest Rate; (d) require Borrower to remit to Lender each month all cash receipts from the operation of the Property, net of cash operating expenses (which may include an amount agreed upon between Borrower and Lender for working capital reserves) to be held by Lender and any excess cash above the current interest due on the Loan invested by Lender in certificates of deposit or money market accounts satisfactory to Lender and Borrower and applied from time to time against either future payments of interest due on the Loan or in reduction of the principal balance of the Loan, as Lender shall elect.


PRIVATE 
.6
Reservestc  \l 2 ".6
Reserves".  Upon Lender's request, Borrower shall deposit a reserve amount, concurrently with each monthly installment of interest payable on the Note, sufficient in Lender's discretion to enable Lender to pay at least two months before due, all taxes, assessments, insurance premiums, ground lease payments and similar charges affecting the Property.  No interest shall be payable on said deposits.  Should Lender waive the requirement of reserves, it shall not constitute a continuing waiver of strict performance of this provision if Lender at any time thereafter wishes to require payment of reserves.  At the time of initial funding of the Loan, additional funds may be escrowed from the Loan proceeds to assure sufficient funds are available to pay taxes, assessments, insurance premiums and other charges affecting the Property during the first year of the Loan term.


PRIVATE 
.7
Prepaymenttc  \l 2 ".7
Prepayment".  Borrower may prepay all or portions of the outstanding principal balance of the Loan upon 30 days' prior written notice to Lender [provided, however, that Borrower may not prepay the portion of the Loan balance as to which a Fixed Interest Rate is applicable, without paying all fees required by the terms of Exhibit E attached hereto].


PRIVATE 
.8
Late Chargetc  \l 2 ".8
Late Charge".  If Borrower does not pay any payment on or before the 15th day of the month during which it is due, Lender may add a late charge to the delinquent payment, which Lender, at its option, may collect in the same manner as provided for interest under Section 3.5.  The late charge shall be equal to four percent (4%) of the payment not paid when due.  If the delinquent payment is not paid on or before the 15th day of the month following the month in which it is due, an additional four percent (4%) will be charged for each successive month in which the payment is not made.  The late charge will apply to each delinquent payment.


PRIVATE 
.9
Loan Feetc  \l 2 ".9
Loan Fee".  Borrower shall pay Lender a nonrefundable Loan fee in the amount of $__________ (the "Loan Fee").  The Loan Fee has been fully earned by Lender and is due and payable to Lender without condition and shall be paid upon the earlier of (a) 60 days from the date the Commitment was accepted by Borrower or (b) the date of first disbursement  of Loan proceeds pursuant to this Agreement.  The Loan Fee shall be due and payable whether or not the Loan is ever closed.  If the Loan is not paid in full on the Loan Maturity Date (as the same may have been extended), Lender may charge Borrower an additional loan fee for the period between the Loan Maturity Date and the date the Loan is paid in full, which fee, at the option of Lender, may be advanced by Lender out of the undisbursed Loan proceeds or added to the principal balance of the Loan.  Such additional Loan Fee shall be equal to the number of days between the Loan Maturity Date and the date the Loan is paid in full, multiplied by $__________.  The additional Loan Fee shall be fully earned on a monthly basis, commencing on the day following the Loan Maturity Date.


PRIVATE 
.10
Loan Extension Feestc  \l 2 ".10
Loan Extension Fees".  Upon any extension of the Loan as provided for in Section 3.2 hereof, Borrower shall pay Lender a nonrefundable Loan extension fee for each extension in the amount of $__________.


PRIVATE 
.11
Legal and Incidental Fees, Charges and Coststc  \l 2 ".11
Legal and Incidental Fees, Charges and Costs".  Borrower shall pay all legal (whether for inside or outside counsel) architects', engineers', consultants', appraisers' and inspection fees, title examination, insurance and survey costs, expenses of clearing title to the Property, recording and filing fees, documentary stamps, taxes, service charges, credit reports, UCC‑search costs and all other charges or expenses incurred by Lender in connection with the Loan.  Lender shall not be required to pay any premium or other charge or any brokerage fee or commission or similar compensation in connection with the Loan or with satisfying the conditions of any commitment for standby or permanent financing.  Borrower hereby agrees to indemnify and hold Lender harmless against and from any and all claims for such fees, charges, commissions, taxes and compensation in connection with the Loan.  Borrower's obligation to pay such expenses shall not be dependent on the closing of the Loan and shall survive any termination of this Agreement.


PRIVATE 
.12
Loan Disbursement Accounttc  \l 2 ".12
Loan Disbursement Account".  The proceeds of the Loan shall be disbursed into a Loan disbursement account with Lender (the "Loan Disbursement Account") to be used by Borrower for payment of fees, costs, expenses and reserves related to this Loan, solely for the purposes and in the manner set forth in this Agreement.  Borrower hereby irrevocably assigns to Lender as additional security for repayment of the Loan, all of Borrower's right, title and interest in and to all undisbursed Loan proceeds and the Loan Disbursement Account and all monies to be placed therein, specifically including all amounts that may be deposited in said account from time to time by Borrower, Lender or others.


PRIVATE 
ARTICLE 4tc  \l 1 "ARTICLE 4"

CONSTRUCTION COMMENCEMENT AND COMPLETION DATES

Borrower shall commence construction of the Project not later than _______________, and the Improvements shall be fully completed in accordance with the Plans and Specifications, free of all liens and encumbrances, not later than _______________.  The Improvements shall be deemed to be fully completed when the Architect has issued a certificate of completion, satisfactory in form and contingent to Lender, certifying that the Improvements have been completed in accordance with the Plans and Specifications and all necessary certificates of occupancy have been issued by the appropriate governmental authorities.


PRIVATE 
ARTICLE 5tc  \l 1 "ARTICLE 5"

CONDITIONS TO CLOSING AND DISBURSEMENT

The obligation of Lender to close the Loan and make any disbursements hereunder will be subject to the satisfaction, at Borrower's cost and expense, of each of the following conditions on or before the Closing Date and prior to each disbursement of Loan proceeds unless waived by Lender in writing:


PRIVATE 
.1
Delivery of Loan Documentstc  \l 2 ".1
Delivery of Loan Documents".  Borrower shall have executed and delivered to Lender in a manner satisfactory to Lender all of the Loan Documents and any other documentation deemed necessary or desirable by Lender to evidence the Loan or create or perfect Lender's secured position and priority in the Property, all of which must be acceptable to Lender in its sole discretion.


PRIVATE 
.2
Authoritytc  \l 2 ".2
Authority".  Lender shall have received, in form and substance satisfactory to it, evidence of Borrower's authority to execute, deliver and perform the Loan Documents, including [copies of Borrower's executed partnership agreement and the partnership and corporate documentation of each of the general partners of Borrower] [copies of all equity participation agreements relating to the Project] [copies of Borrower's organizational documents, a contemporaneous certificate of good standing with regard to Borrower and any corporate resolution of Borrower deemed necessary or desirable by Lender in its sole discretion].


PRIVATE 
.3
Title Insurancetc  \l 2 ".3
Title Insurance".  Lender shall have received an ALTA mortgagee's extended coverage policy of title insurance (the "Title Policy") issued by a title insurance company acceptable to Lender (the "Title Company') with such co‑insurance and reinsurance agreements as required by Lender, in the amount of the Loan insuring that Borrower has fee simple title to the Property and that the Deed of Trust is a valid first lien on the Property, subject only to the Permitted Exceptions, and containing ALTA endorsements [a variable interest rate endorsement,] and such other endorsements as Lender may require.  The Title Policy must further insure that:  (a) the Project is free from any prior mechanics liens or materialmens' liens or special assessments for work completed or under construction on the Closing Date; (b) all taxes and assessments affecting the Project or any part thereof due and payable on or before the Closing Date (including without limitation any real estate excise taxes) have been paid; and (c) the Property is not impaired by any existing easements, covenants, conditions or restrictions.  The issuance date of the Title Policy shall be updated before each disbursement of Loan proceeds at Borrower's expense.


PRIVATE 
.4
Litigationtc  \l 2 ".4
Litigation".  There shall be no litigation pending against Borrower [(or any general partner or Borrower or any limited partner of a general partner of Borrower)] [or any Guarantor], which in Lender's opinion could or does affect Borrower's ability to complete the Improvements or otherwise perform all of the terms and provisions of this Agreement[, or the ability of any Guarantor to fully perform the Guarantees].


PRIVATE 
.5
Events of Defaulttc  \l 2 ".5
Events of Default".  No Event of Default shall have occurred under this Agreement, any other Loan Document or the Permanent Commitment, and no event shall then be existing which, through the passage of time, the giving of notice or the expiration of a period of grace, would become an Event of Default.


PRIVATE 
.6
Legal Opiniontc  \l 2 ".6
Legal Opinion".  Lender shall have received the opinion of Borrower's counsel dated the Closing Date, in form and substance satisfactory to Lender, opining on such matters as may be required by Lender.


PRIVATE 
.7
Surveytc  \l 2 ".7
Survey".  Lender shall have received true and complete copies in duplicate of a survey of the Property prior to the Closing Date certified by a licensed surveyor or engineer.  The survey must be an ALTA/ACSM "Class A" Land Title Survey, and approved by Lender, Title Company and Permanent Lender.  The survey shall show the compass bearings, legal description, dimensions and total square footage of the Property, all lot lines, easements (identified by recording numbers if any), utilities and the location of adjoining streets, the distance to and from the nearest intersection street, the dimensions, location and square footage of the proposed Improvements, and other physical and title matters affecting the Property and/or its use and title as may be requested by Lender.  The survey shall contain a certificate setting forth the street address of the Property along with the legal description and dimensions and the total square foot area of the Property.  The legal description in the survey shall be identical with the description in the Deed of Trust and the Title Policy.  The survey shall show no encroachments from or on the Property and the proposed location of the Improvements.  The survey shall certify as to whether or not the Property and/or the Improvements are or will be in a flood plain and if applicable, the zone classification. The surveyor must certify to Lender and the Title Company that the survey is accurate, that there are no encroachments on or from the Property and Improvements, that the survey accurately shows all visible or recorded easements and rights of way affecting the Property and the Improvements and that vehicular access is provided to the Property from publicly dedicated streets.  It should further certify that, except as approved by Lender, the Property does not visibly serve any adjoining property for drainage, ingress, egress or any other purpose.


PRIVATE 
.8
Permits, Licenses, etctc  \l 2 ".8
Permits, Licenses, etc".  Lender shall have received copies of the permits, certificates, licenses and approvals, consents and environmental reports and clearances required by any governmental body or agency having jurisdiction over the construction of the Improvements, permitting construction in accordance with the Plans and Specifications; a copy of the final environmental impact statement or a declaration of nonsignificance if an environmental impact statement is not required; copies of documents evidencing to Lender's satisfaction, full compliance with all applicable zoning, planning, development, subdivision, environmental, building and safety laws, statutes, ordinances, rules and regulations; evidence satisfactory to Lender that the Property is one or more legal lots of record in compliance with all applicable laws, ordinances and regulations respecting subdivision and platting; and evidence that the Property is contiguous to publicly dedicated streets, roads or highways, or that an easement creating a perpetual right of public access to a publicly dedicated street, road or highway is in effect.


PRIVATE 
.9
Construction Contracts/Bondstc  \l 2 ".9
Construction Contracts/Bonds".  Lender shall have received and approved (a) the contracts for the construction of the Improvements which shall be guaranteed maximum price contracts, and (b) performance, labor and material bonds in the full amount of such construction contracts.


PRIVATE 
.10
Contracts and Liststc  \l 2 ".10
Contracts and Lists".  Lender shall have received and approved lists and copies of all contracts between Borrower and Architect, Borrower and General Contractor, Borrower and Prime Subcontractor, and all subcontracts relating to the construction of the Improvements.


PRIVATE 
.11
Compliance With Certain Requirementstc  \l 2 ".11
Compliance With Certain Requirements".  Lender shall have received evidence satisfactory to that Borrower is in compliance with all applicable laws, regulations, ordinances, conditions, reservations and restrictions imposed on the Property.


PRIVATE 
.12
Development and Management Contractstc  \l 2 ".12
Development and Management Contracts".  Lender shall have received copies of all development or management agreements for the Improvements and any such agreements shall have been assigned to Lender and Lender shall have received the consent to such assignment from the developing and managing entities.  Such agreements, assignments and consents must be satisfactory in form and substance to Lender.


PRIVATE 
.13
Evidence of Insurancetc  \l 2 ".13
Evidence of Insurance".  Lender shall have received originals or certified copies of insurance policies on the Property, as may be required by Lender from time to time during the term of the Loan, in form and content and in coverage amounts and issued by an insurer acceptable to Lender including the types of insurance and coverages specified below.  If such policies will not be available prior to the closing or at the time otherwise required by Lender, Lender must be provided with a binder of insurance in form and content and issued by an insurer satisfactory to Lender.  Each policy of insurance shall provide Lender with no less than 45 days' prior written notice of cancellation, nonrenewal or modification, and shall remain in effect throughout the term of the Loan.  Such policies shall include, without limitation:



.1  Property Insurance.  A policy of property insurance, with premiums paid, written on an All Risk Builder's Risk Form in an amount not less than 100% of the completed replacement value of the Property, including coverage against loss or damage by fire, lightning, windstorm, hail, explosion, riot, strike, civil commotion, earthquake and flood (if the Property lies within an area designed as a flood zone by the United States Department of Housing and Urban Development).  The policy of property insurance must include no less than 12 months' rent loss coverage based on the projected rental income of the Property and Improvements, a Lender's loss payable endorsement (Form 438 BFU) and such other endorsements as Lender may require from time to time.  If the Property is located within a designated flood zone, flood insurance must be in the amount of the Loan or the maximum coverage available, whichever is less.



.2  Liability Insurance.  A policy of general public liability insurance insuring against claims for bodily injury, death or property damage (combined single limit form) in an amount not less than $__________ per occurrence and annual aggregate, naming Lender as an additional insured, and containing such endorsements as Lender may require from time to time.


PRIVATE 
.14
UCC Searchestc  \l 2 ".14
UCC Searches".  Lender shall have received current Uniform Commercial Code searches made in the Office of the Department of Licensing of the State of Washington and such other places as Lender may specify, covering Borrower [and its partners/guarantors,] showing no filings relating to or which could relate to the Project other than those made hereunder or those to be released upon the closing of the Loan.


PRIVATE 
.15
Budgettc  \l 2 ".15
Budget".  Lender shall have received and approved a budget ("Budget") setting forth costs and expenses incurred or estimated to be incurred with respect to the Improvements and reserves to be established and maintained in connection with the Loan.  The Budget must contain a detailed line item cost breakdown ("Cost Breakdown") including a detailed estimate of total costs included in the Improvements, both construction and otherwise.  The Cost Breakdown shall include the cost of the Property, tenant improvements, the indirect construction costs such as interest during construction, commitment, legal, engineering and architect's fees, and the amount of all direct construction costs required to complete the Improvements free of liens and other costs, and shall contain a complete statement as to the source of funds from which payment of such costs will be paid, together with the anticipated amounts and dates of the requests for advances of said funds.


PRIVATE 
.16
Construction Scheduletc  \l 2 ".16
Construction Schedule".  Lender shall have received and approved a construction completion schedule for construction of the Improvements which schedule shall be updated with each Advance request by Borrower.


PRIVATE 
.17
Soils Reporttc  \l 2 ".17
Soils Report".  Lender shall have received from a soils engineer acceptable to Lender, a soils investigation report acceptable to Lender and Permanent Lender covering among other items, foundation and drainage recommendations, and evidence of compliance with recommendations therein.


PRIVATE 
.18
Use History and Certification on Hazardous Wastetc  \l 2 ".18
Use History and Certification on Hazardous Waste".  Lender shall have received a certificate and indemnity from Borrower in a form acceptable to Lender regarding hazardous waste and a use history of the Property describing the uses to which the Property has been put and the results of reports, tests or studies completed concerning matters of pollution or hazardous waste affecting the Property, in form and substance acceptable to Lender and Permanent Lender.


PRIVATE 
.19
Plans and Specificationstc  \l 2 ".19
Plans and Specifications".  Lender and Permanent Lender shall have received and approved the most recent Plans and Specifications.


PRIVATE 
.20
Sufficiency of Fundstc  \l 2 ".20
Sufficiency of Funds".  Lender shall have received evidence satisfactory to Lender that Borrower has sufficient funds available to complete the Project according to the most current Budget and Plans and Specifications, in the event Lender in its sole discretion determines that Loan funds are insufficient to do so.


PRIVATE 
.21
Equitytc  \l 2 ".21
Equity".  Lender shall be satisfied that Borrower has equity in the Property in cash or cash equivalent acceptable to Lender, in the amount of not less than $__________ .  To the extent such equity is in cash, it shall be deposited in the Loan Disbursement Account as a deposit of equity funds and not a Loan payment and it shall be disbursed by Lender in accordance with this Agreement.


PRIVATE 
.22
Availability of Utilitiestc  \l 2 ".22
Availability of Utilities".  Borrower shall have obtained and provided Lender with acceptable letters from applicable governmental agencies indicating that all utilities Lender deems necessary for the Improvements are available to the Property and that they will serve and have sufficient capacity to serve the Improvements with water, storm and sanitary sewers, gas electricity and any and all other utilities necessary for the development and intended use of the Improvements.


PRIVATE 
.23
Financial Statementstc  \l 2 ".23
Financial Statements".  Lender shall have received and approved current credit reports, financial statements and other financial information required by Lender with respect to Borrower, [and all general and limited partners in Borrower, all Guarantors, General Contractor, and Prime Subcontractor] prepared by a certified public accountant or completed in a form satisfactory to Lender.


PRIVATE 
.24
Project Pro Formatc  \l 2 ".24
Project Pro Forma".  Lender shall have received and approved a pro forma income and expense statement for the Improvements.


PRIVATE 
.25
Management Plantc  \l 2 ".25
Management Plan".  Lender shall have received a detailed management plan acceptable to Lender for the management of the Improvements including a budget for all expenses and provisions for bookkeeping, accounting and auditing.


PRIVATE 
.26
Leases/Lease Formtc  \l 2 ".26
Leases/Lease Form".  Lender shall have received (a) copies of any executed leases from prospective tenants in the Improvements for at least _____ square feet of net rentable office space, including but not limited to leases executed by _______________, (b) copies of any executed letters of intent to lease space in the Improvements, and (c) the lease form to be used in connection with the Improvements, all of which must be satisfactory in form and content to Lender and Permanent Lender.  With respect to the foregoing, Lender shall have received satisfactory evidence that each such lease or letter of intent was duly authorized, executed and delivered by the tenant and is a legal and binding obligation of the tenant enforceable in accordance with its terms, and that the tenant has the full power and authority to perform the lease or letter of intent.


PRIVATE 
.27
Appraisaltc  \l 2 ".27
Appraisal".  Lender shall have received a current MAI appraisal for the Property in form and substance satisfactory to Lender and Permanent Lender.


PRIVATE 
.28
Compliance With Permanent Commitmenttc  \l 2 ".28
Compliance With Permanent Commitment".  Lender shall have received evidence satisfactory to Lender that Borrower is in compliance with the requirements, terms and conditions of the Permanent Commitment and will be able to continually comply therewith during the term of the Loan.


PRIVATE 
.29
Participation of Loantc  \l 2 ".29
Participation of Loan".  Lender shall have entered into participation agreements with participants for the participated amounts and all participants shall have funded their pro rata shares of the outstanding principal amount of the loan.


Throughout the term of the Loan, Borrower shall advise Lender of any change in conditions affecting Borrower, any Guarantor, the Property or the Improvements which would alter the documentation and information submitted by Borrower to satisfy the above conditions precedent, and will submit amended documentation and information reflecting these changed conditions for the approval of Lender (and Permanent Lender, where applicable).


PRIVATE 
ARTICLE 6tc  \l 1 "ARTICLE 6"

USE OF LOAN PROCEEDS

The proceeds of this Loan shall be used exclusively for the purposes and in the amounts set forth on Exhibit C.  Borrower warrants and represents that the use of the Loan proceeds as set forth herein is for business and commercial purposes only and that no Loan proceeds will be used for personal, family or household purposes.


PRIVATE 
ARTICLE 7tc  \l 1 "ARTICLE 7"

INSPECTIONS

PRIVATE 
.1
Property Inspectiontc  \l 2 ".1
Property Inspection".  Lender, through its officers, agents, or employees, shall have the right, at all reasonable times, to enter upon the Property and inspect the Improvements and the work of construction to determine that the same are in conformity with the Plans and Specifications and all of the requirements thereof.


PRIVATE 
.2
Books and Recordstc  \l 2 ".2
Books and Records".  Lender shall have the right, at all reasonable times, to examine the books, records, accounting data, and other documents of Borrower pertaining to construction of the Improvements and to make extracts therefrom or copies thereof.


PRIVATE 
.3
Compliance Certificatestc  \l 2 ".3
Compliance Certificates".  At least monthly during the construction and more frequently if Lender so requests, Borrower shall furnish to Lender certificates by a Architect or Engineer in form and content satisfactory to Lender certifying that the construction has progressed in compliance with Plans and Specifications and with all governmental requirements.


PRIVATE 
.4
Lender's Coststc  \l 2 ".4
Lender's Costs".  If Lender so elects, Borrower shall reimburse Lender for the cost of employing an independent architect or engineer to review compliance certificates or to make such further inspections and certifications, including without limitation all construction draw inspection fees, as Lender may require from time to time.


PRIVATE 
.5
No Dutytc  \l 2 ".5
No Duty".  The foregoing shall not be construed as imposing on Lender a duty to supervise the work of construction or inspect the work in progress or Borrower's books, and any such supervision or inspection by Lender is for the sole purpose of preserving Lender's rights hereunder.  No such supervision or inspection on the part of Lender shall be construed as an acknowledgment or admission by Lender that there has been or will be compliance with the Plans and Specifications or that the construction is free from defective materials or workmanship.


PRIVATE 
ARTICLE 8tc  \l 1 "ARTICLE 8"

DISBURSEMENT OF FUNDS

PRIVATE 
.1
Timing and Advance Payeetc  \l 2 ".1
Timing and Advance Payee".  Advances to pay construction and other costs incurred will be made monthly or at other intervals acceptable to Lender ("Construction Advances").  The Construction Advances will be made by Lender's check (or other method acceptable to Lender) drawn upon a disbursement account maintained with Lender, (the "Loan Disbursement Account") and delivered to Borrower or Borrower's designees, provided, that the Loan proceeds are not assignable without Lender's prior written consent and Borrower shall have no right to designate a payee of Loan proceeds without Lender's prior written consent.  Lender may advance funds by direct or joint payee check to any or all persons entitled to payment for work performed on, materials delivered to or services rendered in connection with the Improvements or in connection with the Loan or by any other method Lender may from time to time elect, including disbursement through a title insurance company or third party selected by Lender.  Lender reserves the right, in its sole discretion and solely for its benefit, to make advances directly to Borrower and/or any potential lien claimants.  Construction Advances shall be made by Lender within ten (10) Business Days from Lender's receipt and approval of the last of the "Construction Advance Cost Documentation" (defined below) and such other documents and information as Lender shall require.


PRIVATE 
.2
Advance Amount; Holdbacktc  \l 2 ".2
Advance Amount; Holdback".  The amount of each Construction Advance will be equal to construction costs associated with the Improvements more particularly described in the Construction Advance Cost Documentation for the applicable period with ten percent (10%) of each Construction Advance to be retained by Lender until the conditions to final disbursement set forth in Section 8.12 are met.  No Loan proceeds will be advanced for materials stored at the construction site and not incorporated into the Improvements.


PRIVATE 
.3
Advance Documentationtc  \l 2 ".3
Advance Documentation".  Lender shall not be obligated to make an Construction Advance unless and until it has received and approved all of the following documents ("Construction Advance Cost Documentation"):



.1  Direct and Indirect Costs.  With respect to direct and indirect costs, (1) a request for payment, signed by Borrower, General Contractor and Architect, for the advance of funds for direct construction costs; (2) a certificate/monthly inspection report from Architect in form and content satisfactory to Lender, stating that the work for which payment is requested has been completed and satisfactorily performed in accordance with the Plans and Specifications; (3) a Certificate of Job Progress executed by Borrower and General Contractor certifying the percentage of completion of the on‑site Improvements; and (4) an update endorsement to the Title Insurance Policy showing no new exceptions other than exceptions approved by Lender in writing and a foundation endorsement (ALTA Form 102.5 or its equivalent) upon the completion of the foundation of the Improvements showing no encroachments.  In addition to the foregoing, Lender may require such additional documentation or information as it deems necessary or desirable, including without limitation lien waivers in form and substance acceptable to Lender from the General Contractor, the Prime Contractor and each subcontractor in an amount equal to or exceeding the amounts disbursed to General Contractor in the previous disbursement.


.2  [OPTIONAL]  Materials Stored Off‑Site.  With respect to materials to be incorporated into the Improvements and stored off‑site, (1) a request for payment signed by Borrower itemizing the cost of such materials; (2) invoices or bills of sale supporting the amount requested for payment and showing that the subject materials are not being purchased pursuant to a conditional sales contract; (3) a separate security agreement executed by Borrower, in form and content satisfactory to Lender, specifically describing the materials; (4) a UCC‑1 Financing Statement executed by Borrower, in form and content satisfactory to Lender, sufficient to create a valid first lien security interest in the subject materials in favor of Lender; (5) a policy of property insurance specifically insuring the materials, in form and content satisfactory to Lender, and in an amount not less than the full replacement value of the materials, naming Lender as loss payee; and (6) a bill of lading, receipt or other evidence satisfactory to Lender, establishing to Lender's satisfaction that the materials are stored in a bonded warehouse acceptable to Lender.  No Loan proceeds will be disbursed for materials stored off‑site and not properly incorporated into the Improvements.


PRIVATE 
.4
Conditions Precedent to Advance of Fundstc  \l 2 ".4
Conditions Precedent to Advance of Funds".  Lender's obligation to advance funds hereunder shall be conditioned upon fulfillment of each and every term and condition of this Agreement, the Loan Documents and the Permanent Commitment.  If at any time it becomes apparent that any such term or condition cannot or will not be fulfilled, Lender may at any time thereafter decline to advance funds and may exercise any and all of the options available to it under the Loan Documents.  At no time is Lender obligated to make an Construction Advance if (a) Lender is not satisfied that the percentage of the approved Budget already disbursed is less than or equal to the completion percentage of the Improvements and that the percentage of any direct construction cost line items already disbursed is less than or equal to the value of completed work contemplated by those line items and the value of the Property as improved to date is sufficient to secure the Loan; (b) Lender is not satisfied that the balance in the Loan Disbursement Account is sufficient to complete the Improvements in accordance with Plans and Specifications and Budget, free and clear of all liens, notices of claim of lien, encumbrances and all liens, notices of claim of lien, encumbrances and conditional sales contracts; (c) Lender reasonably believes that withholding a disbursement in whole or in part is required by applicable lien laws or stop notice laws; (d) an order or notice shall have been made by or received from any governmental agency with jurisdiction over the Improvements stating the construction of the Improvements will be in violation of any law, ordinance, code or regulation affecting the Improvements; (e) the Improvements are materially damaged by fire or other casualty; or (f) an eminent domain proceeding or other governmental action or any judicial action of any kind shall be pending or threatened against the Property or any part thereof.


PRIVATE 
.5
Lender's Expensestc  \l 2 ".5
Lender's Expenses".  Notwithstanding any other provision of this Agreement, without notice to or authorization by Borrower, Lender may elect to use the Loan funds to pay when due, the Loan Fee, any extension fees or additional loan fees, interest on the Loan, legal fees and costs of Lender's attorneys which are payable by Borrower, and such other sums as may be payable from time to time by Borrower to Lender with respect to the Loan.  Such payments, at the option of Lender, may be made by debiting or charging the Loan proceeds in the amount of such payments without first disbursing such amount to Borrower.


PRIVATE 
.6
Unpaid Lien Claimstc  \l 2 ".6
Unpaid Lien Claims".  If Lender receives notice of nonpayment from a potential lien claimant or a lien is filed, Lender, at its option may (a) demand a title insurance endorsement insuring against the lien in a form satisfactory to Lender; (b) refuse to make any further Construction Advances to Borrower; or (c) withhold one hundred fifty percent (150%) of the amount claimed from future Construction Advances until the potential lien claimant acknowledges payment or otherwise rescinds its notice in such form and with such other acknowledgments as Lender may require, in accordance with applicable law.  If the potential lien claimant does not acknowledge payment or rescind its notice within thirty (30) days from the date notice is received, then this shall constitute an Event of Default.  In addition to such other rights that are available to Lender after an Event of Default, Lender, at its option, may pay, compromise or otherwise satisfy the amount claimed or may obtain a lien payment bond at Borrower's expense.  Lender shall be under no obligation to Advance any funds if, in its opinion or that of the Title Company, the first lien position of the Deed of Trust is in jeopardy.


PRIVATE 
.7
Sufficient Fundstc  \l 2 ".7
Sufficient Funds".  Lender may retain sufficient Loan proceeds in the Loan Disbursement Account as, in its discretion, are necessary to complete construction of the Improvements, acquire any necessary personal property and pay all sums payable under the Loan Documents.  If at any time it shall appear to Lender that the undisbursed portions of the Loan proceeds are not sufficient to pay for all work done or to be done and all other expenses to complete construction or acquire any necessary personal property, Borrower shall deposit into the Loan Disbursement Account within five (5) Business Days following notice from Lender to Borrower of such insufficiency, such funds as Lender in its discretion determines are necessary to complete construction and to acquire the personal property, or give Lender such instruments or assurances as it requires that such funds are available.  Lender shall not be required to make further disbursements unless and until such deposit is made or assurances are given.


PRIVATE 
.8
[OPTIONAL]  Contingencytc  \l 2 ".8
[OPTIONAL]  Contingency".  If costs are incurred in the construction of the Improvements in accordance with the approved Plans and Specifications and Budget in excess of the amounts allocated for certain line items under the Budget, upon Lender's prior written consent, funds may be advanced for such items from reserve for contingencies provided for in the Budget ("Contingency Reserve") or from other line items in the approved Budget.  Lender, in its sole discretion, may release all or a portion of such unused contingency reserve to reimburse Borrower for verifiable costs incurred in the construction of the Improvements paid directly by Borrower which were not reimbursed under the Loan when, in Lender's opinion, the contingency reserve or portion thereof is not needed to ensure there will be sufficient funds to complete the Improvements.


PRIVATE 
.9
Mandatory Advancestc  \l 2 ".9
Mandatory Advances".  Notwithstanding any other term or provision of this Agreement, it is understood that interest and Loan expenses shall be paid from the Loan proceeds and that advances to pay said expenses are mandatory and not optional.  If Lender agrees that Borrower may pay the interest and Loan expenses directly, Lender shall have the right to advance Loan proceeds to pay said items if not otherwise paid when due.  If the Loan funds allocated for these purposes are depleted, Borrower is not relieved from paying directly when due these or any other expenses required under the terms of this Agreement or any other Loan Document.


PRIVATE 
.10
Modification of Plans and Specifications and Budgettc  \l 2 ".10
Modification of Plans and Specifications and Budget".



.1  Approval of Lender.  Borrower shall obtain Lender's prior written approval and the prior written approval of Permanent Lender to any orders for extra work and any changes or modifications to the Plans and Specifications and Budget and shall advise Lender immediately of any planned or actual change affecting the Improvements or the Plans and Specifications and Budget.  Lender is under no obligation to advance additional funds until amended Plans and Specifications and Budget reflecting changes are approved by Lender and Permanent Lender.  Failure to obtain the approval of Lender and Permanent Lender to any such change shall constitute an Event of Default under this Agreement and all other Loan Documents.  Borrower shall provide such evidence as may be required by Lender to confirm that the Project as modified meets the requirements of Lender as set forth herein and the requirements of Permanent Lender.  Borrower hereby consents to any delays related to obtaining information and confirmations required by Lender in approving any such change.



.2  Increased Costs.  As a condition to any such approval, Lender may require confirmation satisfactory to Lender that performance of the work contemplated under the modified Plans and Specifications and Budget shall not increase the total cost of the Improvements, and if it appears performance of such work shall result in such increase, Lender in its sole discretion may condition such approval on Borrower's deposit with Lender of the full amount of such increase.


PRIVATE 
.11
Proven Coststc  \l 2 ".11
Proven Costs".  In no event shall Lender be required to disburse funds in excess of 100% of the costs approved by Lender relating to the completion of the Improvements.


PRIVATE 
.12
Conditions to Final Disbursementtc  \l 2 ".12
Conditions to Final Disbursement".  In addition to all other conditions set forth in this Section 8.12, Lender will not be obligated to make its final disbursement of Loan funds required to be advanced hereunder, including the holdback provided for in Section 8.12 hereof, unless and until the following conditions are met:



.1  Full Completion.  The Improvements must be fully completed to the satisfaction of Lender and Permanent Lender in accordance with the Plans and Specifications and Budget, and Lender shall have received a certificate of completion from Architect, in form and substance satisfactory to Lender and Permanent Lender, certifying that the Improvements have been completed in accordance with the Plans and Specifications and Budget.



.2  Certificate of Occupancy.  Lender shall have received a copy of a final certificate of occupancy for the Improvements issued by the appropriate governmental authority.



.3  Lien Releases.  Lender shall have received lien releases in form and substance acceptable to Lender, from Architect, General Contractor, Prime Contractor and each subcontractor.



.4  Endorsements.  Borrower shall have provided Lender with such title insurance endorsements as Lender may require insuring the lien‑free completion of the Improvements.



.5  Full Compliance.  Borrower must be in full compliance with all of the terms, conditions and agreements set forth herein.



.6  As‑Built Survey.  Borrower shall have provided Lender and Permanent Lender with an as‑built survey of the completed Improvements and a surveyor's report, which must be approved by and acceptable to both Lender and Permanent Lender.



.7  [OPTIONAL]  Permanent Lender Approval.  Permanent Lender must have approved the completed Project and must have confirmed in writing to Lender that all conditions precedent to the initial disbursement of the Permanent Loan have been fulfilled or will be fulfilled upon final disbursement.


PRIVATE 
ARTICLE 9tc  \l 1 "ARTICLE 9"

AFFIRMATIVE COVENANTS

As a material inducement to Lender to make the Loan to Borrower, and until payment in full of the Loan and performance of all other obligations of Borrower under the Loan Documents, Borrower agrees to do all of the following unless Lender shall otherwise consent in writing:


PRIVATE 
.1
Constructiontc  \l 2 ".1
Construction".  Diligently proceed with the Improvements and not cease work before completion or abandon the Improvements for a period of more than fifteen (15) days.


PRIVATE 
.2
Compliance With Laws; Maintenance of Permitstc  \l 2 ".2
Compliance With Laws; Maintenance of Permits".  Comply with and provide evidence of compliance with all applicable state, local and federal laws, procedures, acts and regulations applicable to the Property and comply with and provide evidence of compliance with all zoning, land use and environmental laws, rules, regulations or requirements applicable to the Property, and keep in full force and effect any permit, license, consent or approval required for the Property.


PRIVATE 
.3
Compliance With Documentstc  \l 2 ".3
Compliance With Documents".  Perform and comply with all the terms and conditions of this Agreement, all other Loan Documents and the Permanent Commitment and not allow a default to occur thereunder.


PRIVATE 
.4
Books and Recordstc  \l 2 ".4
Books and Records".  Keep and maintain complete and accurate books of account, in accordance with generally accepted accounting principles consistently applied, reflecting all financial transactions of the Borrower and any Guarantors relating to the Property.


PRIVATE 
.5
Improvementstc  \l 2 ".5
Improvements".  Maintain and preserve all Improvements in good working order and condition, and from time to time make all needed repairs, renewals or replacements so that the efficiency of the Improvements shall be fully maintained and preserved.


PRIVATE 
.6
Payment of Obligationstc  \l 2 ".6
Payment of Obligations".  Pay and discharge before the same shall become delinquent all obligations, claims, indebtedness, taxes and other obligations (including without limitation social security and unemployment compensation obligations) for which the Borrower is liable or to which its income or property is subject and all claims for labor or materials or supplies which, if unpaid, might become a lien upon the Property, except any thereof whose validity or amount is being contested in good faith by the Borrower in appropriate proceedings with provision having been made to the satisfaction of Lender for the payment thereof in the event of adverse result and thus keep the Property free of any liens or claims of any governmental department or agency or of any private persons, firm or corporation.


PRIVATE 
.7
Leasing Reportstc  \l 2 ".7
Leasing Reports".  Provide Lender, (and Permanent Lender if required), by the tenth (10th) day of each calendar month with satisfactory monthly leasing reports on the Property, satisfactory in form to Lender (and Permanent Lender, if applicable) and copies of all leases entered into by Borrower with respect to the Property.


PRIVATE 
.8
Financial Reportstc  \l 2 ".8
Financial Reports".  Deliver to Lender, with respect to Borrower [and its general partners]:  (a) as soon as available and in any event within ninety (90) days after the end of each fiscal year of Borrower during the term of the Loan, financial statements of Borrower [and its general partners] certified as true and correct (which reports shall be prepared in accordance with generally accepted accounting principles consistently applied) and operating statements in form satisfactory to Lender, covering the Property including tenant lists and current rent schedules; and (b) as soon as available and in any event within twenty (20) days after the end of each month, detailed unaudited statements of all items of income and expenses relating to the Property for such month signed by [Borrower] and accompanied by a calculation of the net operating income of the Property for such month.  Lender may obtain such statements at Borrower's expense if Borrower fails to provide them as provided herein, or at any time if any Event of Default has occurred.  [OPTIONAL:  At Lender's option, Lender may order a confirmatory audit of Borrower's books and records, which audit will be at Lender's expense unless Borrower's statements contain discrepancies, in which case the audit will be at Borrower's expense.]


PRIVATE 
.9
Notification to Lendertc  \l 2 ".9
Notification to Lender".  Promptly after learning thereof, notify Lender of:  (a) the details of any action, proceeding, investigation or claim against or affecting the Borrower [or its general partners] instituted before any court, arbitrator or governmental authority or, to the Borrower's knowledge threatened to be instituted; (b) any dispute between Borrower and any governmental authority involving the Property; (c) any labor controversy which has resulted in or, to the Borrower's knowledge, threatens to result in a strike or disruption which would affect the completion of the Improvements; (d) the occurrence of any Event of Default or other event which, whether under the terms of this Agreement, the Permanent Commitment or any Loan Document, with notice or lapse of time or both, would constitute an Event of Default; and (e) any written agreement to purchase any part of the Property or any application for any refinancing of the Loan.


PRIVATE 
.10
[OPTIONAL]  Partnership/Corporate Existencetc  \l 2 ".10
[OPTIONAL]  Partnership/Corporate Existence".  Preserve and maintain its partnership/corporate existence, rights, franchises, and privileges in the jurisdiction of its formation, and not amend or modify, nor permit the amendment or modification of its partnership agreement/articles of incorporation or bylaws without the prior written consent of Lender.]


PRIVATE 
ARTICLE 10tc  \l 1 "ARTICLE 10"

NEGATIVE COVENANTS

Until payment in full of the Loan and the performance of all other obligations of Borrower under the Loan, and in addition to all other covenants and agreement of Borrower contained herein or in any Loan Document, Borrower agrees that unless Lender shall otherwise consent in writing Borrower shall not:


PRIVATE 
.1
Liquidation or Mergertc  \l 2 ".1
Liquidation or Merger".  Liquidate or enter into any or modify the terms of any joint venture, partnership or other combination affecting the Property.


PRIVATE 
.2
Indebtednesstc  \l 2 ".2
Indebtedness".  Create or incur any mortgage, security interest, lien or other encumbrance of any kind other than those contemplated hereunder upon the Property or any portion thereof.


PRIVATE 
.3
Leasestc  \l 2 ".3
Leases".  Execute any lease of all or any portion of the Property unless it is on a lease form previously approved by Lender and Permanent Lender with such estoppel certificates, subordination and attornment agreements as may be required by Lender and Permanent Lender, with rents and otherwise meeting the leasing requirements set forth in the Permanent Commitment; and


PRIVATE 
ARTICLE 11tc  \l 1 "ARTICLE 11"

REPRESENTATIONS AND WARRANTIES

Borrower represents and warrants to Lender that:


PRIVATE 
.1
Validity of Agreementtc  \l 2 ".1
Validity of Agreement".  The Loan and the execution, delivery and performance of the Loan Documents have been duly authorized by all necessary action, and when executed and delivered by Borrower will constitute the valid and binding agreements of Borrower, enforceable in accordance with their terms.


PRIVATE 
.2
Existing Defaultstc  \l 2 ".2
Existing Defaults".  [Neither] Borrower [nor its general partners are] [is] not in material default in the performance or observance of any material obligation, agreement, covenant, or condition contained in any bond, debenture, note, or other evidence of indebtedness or in any contract, indenture, mortgage, agreement, loan agreement, lease, or other agreement or instrument to which Borrower is a party or by which it, or any of its properties, may be bound.


PRIVATE 
.3
No Default in Other Agreementstc  \l 2 ".3
No Default in Other Agreements".  The execution and delivery and performance of this Agreement and all other Loan Documents, the incurrence of the obligations herein set forth, and the consummation of the transactions herein contemplated, will not result in the creation of a lien on any of its property (except the liens created by the Loan Documents) and will not conflict with, result in a breach of any bond, debenture, note, contract, indenture, mortgage, loan agreement, lease, or any other evidence of indebtedness, agreement or instrument to which it is a party or by which it or any of its properties may be bound, or result in the violation by it of any law, order, rule, or regulation of any court or governmental agency or body having jurisdiction over it or any of its properties.


PRIVATE 
.4
No Consentstc  \l 2 ".4
No Consents".  No consent, approval, authorization, or other acknowledgment of any court or governmental agency or body is required for the consummation by Borrower of any of the transactions contemplated by this Agreement.


PRIVATE 
.5
Litigationtc  \l 2 ".5
Litigation".  There is no litigation at law or in equity and no proceedings before any commission or other administrative authority pending or to its knowledge threatened against or affecting Borrower or the Property, except as disclosed to and approved in writing by Lender.


PRIVATE 
.6
Ownership of Real Propertytc  \l 2 ".6
Ownership of Real Property".  Borrower has marketable fee simple title to the Property and there are no liens or encumbrances affecting the Property or encroachments on the Property other than the Permitted Exceptions.


PRIVATE 
.7
Financial Statementstc  \l 2 ".7
Financial Statements".  Any and all balance sheets, statements of income or loss, reconciliation of surplus, and financial data of any other kind furnished to Lender by or on behalf of Borrower [or its general partners] are true and correct in all material respects, have been prepared in accordance with generally accepted accounting principles consistently applied, and fully and accurately present the financial condition of the subjects thereof as of the dates thereof and no material adverse change has occurred in the financial condition reflected therein since the dates of the most recent thereof.


PRIVATE 
.8
Legal Requirementstc  \l 2 ".8
Legal Requirements".  The construction, use and occupancy of the Property comply, or if built according to the Plans and Specifications will comply, in full with all requirements of all applicable governmental and nongovernmental rules, ordinances, regulations and statutes; no portion of the Improvements will be constructed over areas subject to easements; neither the zoning nor any other right to construct or to use the Improvements is to any extent dependent upon or related to any real property other than the Property; all approvals, licenses, permits, certifications, and filings necessary to construct the Improvements, to the extent available as of the Closing Date, have been duly made, issued or taken; and to the extent such approvals, licenses, permits, certifications, filing and other actions are not available as of the Closing Date, Borrower will promptly take all actions necessary to obtain them.


PRIVATE 
.9
Servicestc  \l 2 ".9
Services".  All streets, easements, utilities and related services necessary for the construction of the Improvements and the operation thereof for their intended purpose are available to the Property, including potable water, storm and sanitary sewers, gas, electric and telephone facilities and garbage removal.


PRIVATE 
.10
Taxestc  \l 2 ".10
Taxes".  The Borrower has filed all tax returns and reports required of it, has paid all taxes which are due and payable, and has provided adequate reserves for payment of any tax whose payment is being contested; the charges, accruals and reserves on the books of the Borrower in respect of taxes for all fiscal periods to date are accurate; and there are no questions or disputes between the Borrower and any governmental authority with respect to any taxes except as otherwise previously disclosed to the Lender in writing.


PRIVATE 
.11
[OPTIONAL]  Organization and Good Standingtc  \l 2 ".11
[OPTIONAL]  Organization and Good Standing".  Borrower is a Washington general partnership validly existing and duly organized in good standing under the laws of the State of Washington with authority to enter into the Loan [and whose only general partners are _______________].


PRIVATE 
.12
Subdivisiontc  \l 2 ".12
Subdivision".  A subdivision has been effected with respect to the Property so that the Property is taxed separately without regard to any other property, and so that for all purposes the Property may be mortgaged, conveyed and otherwise dealt with as a separate lot or parcel.]


PRIVATE 
ARTICLE 12tc  \l 1 "ARTICLE 12"

NATURE OF REPRESENTATIONS AND WARRANTIES

The representations and warranties made by Borrower herein and otherwise in connection with the Loan are and shall remain true and correct in all material respects, omit no materials facts, and shall survive so long as any of Borrower's obligations under the Loan Documents have not been satisfied and/or the Loan or any part thereof shall remain outstanding, and for any applicable statute of limitations period thereafter.  Each request by Borrower for a disbursement shall constitute an affirmation that the representations and warranties remain true and correct as of the date thereof.  All representations and warranties made in any document delivered to Lender by or on behalf of Borrower pursuant to or in connection with the Loan shall be deemed to have been relied upon by Lender.


PRIVATE 
ARTICLE 13tc  \l 1 "ARTICLE 13"

EVENTS OF DEFAULT

An "Event of Default" or "Default" wherever used herein means any one of the following events whatever the reason for such Event of Default and whether it shall be voluntary or involuntary, effected by operation of law or pursuant to any judgment, decree or order of any court or any order, rule or regulation of any administrative or governmental body:


PRIVATE 
.1
Nonpaymenttc  \l 2 ".1
Nonpayment".  Failure to make any payment required by the Note, this Agreement or any other Loan Document within five (5) days of the date due;


PRIVATE 
.2
Covenants, etctc  \l 2 ".2
Covenants, etc".  Failure by Borrower to perform or comply with any of the covenants or agreements contained in this Agreement, or any of the Loan Documents;


PRIVATE 
.3
Permanent Commitmenttc  \l 2 ".3
Permanent Commitment".  Failure by Borrower to perform or comply with any of the covenants or agreements contained in the Permanent Commitment, or the expiration or termination of the Permanent Commitment.


PRIVATE 
.4
Other Agreementstc  \l 2 ".4
Other Agreements".  Failure by Borrower to perform or comply with any of the covenants, conditions, agreements or restrictions contained in any agreement or instrument recorded against the Property.


PRIVATE 
.5
Petition for Bankruptcy; Insolvencytc  \l 2 ".5
Petition for Bankruptcy; Insolvency".  The insolvency of Borrower [or any of its general partners]; the filing by Borrower [or any of its general partners] in any jurisdiction of a petition for bankruptcy, liquidation or reorganization, seeking, consenting to or acquiescing in the appointment of any trustee, receiver, liquidator, or custodian of it or of all or substantially all of its property; or any such proceedings shall have been instituted against Borrower [or any of its general partners]; the failure of Borrower [or any of its general partners] to generally pay its debts as they come due or any admission in writing in that regard; the making by Borrower [or any of its general partners] of a general assignment for the benefit of creditors; the entry against Borrower [or any of its general partners], voluntary or involuntarily, of any order for relief in any bankruptcy reorganization or similar proceeding; or the taking of action by Borrower [or any of its general partners] to authorize any of the actions set forth in this or the declaration of or action taken by any governmental authority which operates as a moratorium on the payment of debts of Borrower [or any of its general partners].


PRIVATE 
.6
Material Adverse Changetc  \l 2 ".6
Material Adverse Change".  There is a material adverse change in the financial condition of Borrower [or any of its general partners] or the Property.


PRIVATE 
.7
Constructiontc  \l 2 ".7
Construction".  A change or changes in the work of construction or development of the Improvements from the Plans and Specifications and Budget without Lender's prior written consent, or the appearance of defective workmanship or materials.  If, in Lender's discretion, such defects in workmanship or materials are curable within fifteen (15) days and do not relate, in the reasonable judgment of Lender, to matters which are of an emergency nature, such deviations or defects shall not constitute an Event of Default hereunder if they are cured within fifteen (15) days after Lender gives Borrower written notice thereof.


PRIVATE 
.8
[OPTIONAL]  Letters of Credittc  \l 2 ".8
[OPTIONAL]  Letters of Credit".  Lender is required to make payment to a beneficiary of any of the Letters of Credit.


PRIVATE 
ARTICLE 14tc  \l 1 "ARTICLE 14"

REMEDIES

PRIVATE 
.1
Generaltc  \l 2 ".1
General".  Following the occurrence of one or more Events of Default, Lender at its option, may (a) declare all indebtedness evidenced by the Note, including principal and interest, immediately due and payable without the expiration of any period of grace; (b) terminate all obligations to make further advances under the Loan; and (c) pursue and enforce, either successively or concurrently, all rights and remedies set forth in the Note, in the Loan Documents, or in any other collateral instrument held by Lender or accruing to Lender by law, and such other rights and remedies as Lender may have, including such rights as are provided in this Section 14.


PRIVATE 
.2
Right to Complete Constructiontc  \l 2 ".2
Right to Complete Construction".  Upon the occurrence of an Event of Default hereunder Lender shall have the right, in person or by agent, in addition to all other rights and remedies available to Lender hereunder or under the Loan Documents, to take possession of the Property and perform any and all work and labor necessary to complete the Improvements substantially in accordance with the Plans and Specifications and Budget as the same may have been amended or modified.  All sums so expended by Lender shall be deemed to have been paid to Borrower and secured by the Deed of Trust.  Borrower hereby constitutes and appoints Lender its true and lawful attorney‑in‑fact, with full power of substitution to complete the Improvements in the name of Borrower, and to:  (a) use any funds of Borrower, including any funds which may remain undisbursed, for the purpose of completing the Improvements; (b) make such additions, changes and corrections in the Plans and Specifications and Budget as Lender in its discretion deems desirable to complete the Improvements; (c) employ such contractors, subcontractors, agents, architects, and inspectors as shall be required for said purposes; (d) pay, settle, or compromise all existing bills and claims which may be liens against the Property, or as may be necessary or desirable for the completion of the Improvements or for clearance of title; (e) execute all applications and certificates in the name of Borrower which may be required by any of the contract documents; (f) prosecute and defend all actions or proceedings in connection with the Property or the construction of the Improvements and take such action and require such performance as it deems necessary under any guaranty of completion; and (g) do any and every act which Borrower might do in its own behalf in order to complete the Improvements.  The power of attorney granted hereby, shall be deemed to be a power coupled with an interest, and is not revocable.


PRIVATE 
.3
Right to Advance or Post Fundstc  \l 2 ".3
Right to Advance or Post Funds".  Where disputes have arisen which, in the good faith opinion of Lender, may endanger the timely completion of any Improvements or the performance of any covenant contained herein, Lender may advance funds for the account of Borrower without prejudice to Borrower's rights, if any, to recover said funds from the party to whom paid.  Such agreement or agreements may take the form which Lender, in its discretion, deems proper, including without limitation agreements to indemnify a title insurer against possible assertion of lien claims and agreements to pay disputed amounts to contractors if Borrower is unable or unwilling to pay the same.  All sums paid or agreed to be paid pursuant to any such undertaking shall be for the account of Borrower, and Borrower shall reimburse Lender for any such payments made upon demand therefor with interest at the default rate provided for in the Note until the date of reimbursement.  Such advances and interest shall be secured by the Deed of Trust.


PRIVATE 
.4
Stoppage of Construction by Lendertc  \l 2 ".4
Stoppage of Construction by Lender".  Where any material deviations from the Plan and Specifications appear, or defective or unworkmanlike labor or materials are being used in the construction of the Improvements, or upon receipt of knowledge of encroachments to which there has been no consent, Lender shall have the right to order the immediate stoppage of construction and demand that the condition be corrected.  After issuance of such an order, no further work shall be done on the Improvements covered by such order without the prior written consent of Lender unless and until said condition has been corrected to Lender's satisfaction.  If corrective action satisfactory to Lender is not commenced within five (5) days after written demand therefor by Lender, Lender shall have the right but not the obligation to undertake such action at Borrower's expense.


PRIVATE 
.5
Curing of Defaults by Disbursementtc  \l 2 ".5
Curing of Defaults by Disbursement".  Upon the occurrence of an Event of Default under the Loan Documents which may be cured by the payment of money, Lender, without waiving any right of acceleration or foreclosure under the Loan Documents which Lender may have by reason of such Event of Default or any other right Lender may have against Borrower because of said Event of Default, shall have the right to make such payment from the Loan, thereby curing the Event of Default.  If the payment of any such sum results, or may in Lender's good faith determination result, in reduction in the amount of undisbursed Loan funds required to complete construction of the Improvements in accordance with the Plans and Specifications and pay for any other costs and expenses contemplated hereunder, the amount which Lender determines in good faith to be necessary to provide for such completion shall be deposited by Borrower with Lender within five (5) days after written demand by Lender.  Any cash so deposited and interest thereon will be disbursed by Lender in accordance with the terms hereof before any additional Loan proceeds are disbursed.


PRIVATE 
.6
Remedies Are Cumulativetc  \l 2 ".6
Remedies Are Cumulative".  No remedy conferred upon or reserved to Lender in the Loan Documents shall be exclusive of any other remedy provided in the Loan Documents or by law or in equity, but each shall be cumulative and shall be in addition to every other remedy given Lender, under any of the Loan Documents or now or hereafter existing at law or in equity or by statute.  Lender, at its sole option and without limiting or affecting any rights and remedies hereunder, may exercise any of the rights and remedies to which it may be entitled under the Loan Documents concurrently or in such order as it may determine.  The exercise of any rights of Lender shall not in any way constitute a cure or waiver of Event of Default or invalidate any act done pursuant to any notice of default, or prejudice Lender in the exercise of any of its other rights or elsewhere unless, in the exercise of said rights, Lender realizes all amounts owed to it hereunder and under the Note, and any Loan documents.


PRIVATE 
ARTICLE 15tc  \l 1 "ARTICLE 15"

[OPTIONAL]  PERMANENT COMMITMENT

The Commitment was made by Lender in reliance upon the Permanent Commitment to provide Borrower financing upon completion of the Improvements in order to pay the Loan in full.  With respect to the Permanent Commitment, Borrower agrees as follows:


PRIVATE 
.1
Assignment to Lendertc  \l 2 ".1
Assignment to Lender".  The right to receive the proceeds thereunder as well as all refundable deposits or fees held by the Permanent Lender are hereby assigned to Lender as additional security for this Loan.  The Permanent Commitment shall not be amended, or modified or terminated without the prior written consent of Lender.  All proceeds paid pursuant to the Permanent Commitment shall be paid directly to Lender unless otherwise agreed by Lender.


PRIVATE 
.2
Full Compliancetc  \l 2 ".2
Full Compliance".  Borrower accepts and agrees to comply fully with all the terms and conditions of the Permanent Commitment in order that the Loan or sale contemplated is consummated within the time and in the manner set forth therein.  Borrower agrees to provide Lender with written notice of any default by Borrower under the Permanent Commitment and copies of any notice of default given to Borrower by Permanent Lender within two (2) days of Borrower's receipt.  Lender, at its option, may but shall not be required to advance Loan proceeds to cure any default by Borrower under the Permanent Commitment.


PRIVATE 
.3
Failure to Acttc  \l 2 ".3
Failure to Act".  Lender shall not be liable for any acts or failures to act with respect to the Permanent Commitment and the satisfaction of the terms and conditions thereof.  Borrower acknowledges and understands that the satisfaction of the terms and conditions of the Permanent Commitment are solely Borrower's responsibility and that Lender shall have no responsibility in connection therewith.


PRIVATE 
.4
Statustc  \l 2 ".4
Status".  Borrower will provide Lender, at Lender's request, written confirmation from Permanent Lender that the Permanent Commitment is in full force and effect and as to the status of the "lease‑up" requirements of the Permanent Commitment.]


PRIVATE 
ARTICLE 16tc  \l 1 "ARTICLE 16"

[OPTIONAL]  RIGHT TO PARTICIPATE LOAN

Borrower acknowledges and understands that Participants will have participation interests in the Loan for up to the Participated Amount.  Borrower hereby authorizes Lender to provide prospective Participants with any and all information provided to Lender concerning Borrower, Guarantors and/or the Property[, or any of the persons or entities comprising Borrower].  Borrower's consent and approval shall not be required for the granting of any participation interest in the Loan.


PRIVATE 
.1
Endorsement to Notetc  \l 2 ".1
Endorsement to Note".  Borrower acknowledges and agrees that, from time, Lender will or may be (a) attaching endorsements to the Note for the purpose of evidencing the interests of Participants in the Loan and (b) requesting that the Title Company issue at Borrower's expense, title endorsements naming each Participant as an insured under the Title Policy.


PRIVATE 
.2
Estoppel Certificatetc  \l 2 ".2
Estoppel Certificate".  Within ten (10) days after the initial funding of the Loan, and after the written request of Lender thereafter, Borrower will deliver to Lender an estoppel certificate for each Participant in form and substance acceptable to Lender.  Failure to provide such estoppel certificate in a timely manner will constitute a default hereunder.]


PRIVATE 
ARTICLE 17tc  \l 1 "ARTICLE 17"

GENERAL PROVISIONS

PRIVATE 
.1
Disclaimer of Liabilitytc  \l 2 ".1
Disclaimer of Liability".  Lender has no liability or obligation in connection with the Property or construction of the Improvements except to advance the Loan proceeds as agreed under the terms of the Loan Documents and makes no warranties or representations in connection therewith.


PRIVATE 
.2
Publicitytc  \l 2 ".2
Publicity".  Lender shall have the right to issue periodic news releases concerning the Improvements and its financing and to erect a sign at the Property during the course of construction indicating that it has provided the financing for the Improvements.


PRIVATE 
.3
Responsibility for Application of Fundstc  \l 2 ".3
Responsibility for Application of Funds".  Lender shall have no obligation to see that funds advanced under this Loan are used for the construction of the Improvements.  Borrower shall be fully responsible for the proper application according to the terms of this Agreement of funds advanced pursuant to this Agreement.  Lender may rely solely upon Borrower's requests for advances, affidavits, statements and reports in making said advances and Borrower does hereby release and indemnify Lender and hold Lender harmless from any and all losses, claims, demands, or expenses which may arise or result from the misapplication or misuse of Loan proceeds by Borrower or its agents.  Borrower's indemnification of Lender shall not extend to losses arising strictly from Lender's material breach of this Agreement.


PRIVATE 
.4
Noticestc  \l 2 ".4
Notices".  All notices given under this Agreement, unless otherwise specified herein, must be in writing and will be effectively served upon delivery or, if mailed, upon the first to occur of receipt by the addressee or the expiration of forty‑eight (48) hours after deposit in first class or certified United States mail, postage prepaid, sent to the party at its address set forth below, or such other address as a party may designate from time to time by written notice given pursuant to this paragraph:


To Borrower:




Attention:  


With a copy to:




Attention:  


To Lender:




Attention:  


With a copy to:
Davis Wright Tremaine



2600 Century Square



1501 Fourth Avenue



Seattle, Washington 98101‑1688



Attention:  


PRIVATE 
.5
Applicable Lawtc  \l 2 ".5
Applicable Law".  This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.  Borrower hereby irrevocably submits to the jurisdiction of any state or federal court sitting in Seattle, King County, Washington, in any action or proceeding brought to enforce or otherwise arising out of or relating to this Agreement or any Loan Document and Borrower irrevocably waives any objection which it may now or hereafter have to the laying of venue in any such action or proceeding in any such forum.


PRIVATE 
.6
Successors and Assignstc  \l 2 ".6
Successors and Assigns".  The terms of this Agreement will bind and benefit the heirs, legal representatives, successors and assigns of the parties, provided that Borrower may not assign this Agreement or any Loan proceeds, or assign or delegate any of its rights or obligations hereunder, without the prior written consent of Lender, which may be withheld in Lender's sole discretion.


PRIVATE 
.7
Attorneys' Feestc  \l 2 ".7
Attorneys' Fees".  If any lawsuit is commenced to enforce any of the terms and provisions of this Agreement, the prevailing party will have the right to recover its reasonable attorneys' fees and costs of suit from the other party.


PRIVATE 
.8
Severabilitytc  \l 2 ".8
Severability".  The invalidity or unenforceability of any one or more of the provisions of this Agreement will in no way effect any other provision, except that if a condition to disbursement is held to be illegal or invalid, Lender will not be required to make the disbursement which was the subject of that condition.


PRIVATE 
.9
Amendmentstc  \l 2 ".9
Amendments".  This Agreement may not be modified or amended except by written agreement signed by the parties.


PRIVATE 
.10 Relation to Loan Commitmenttc  \l 2 ".10 Relation to Loan Commitment".  The terms and provisions of this Agreement, the Note and all other Loan Documents supersede any inconsistent terms and conditions of the Commitment; provided that all obligations of Borrower under the Commitment to pay any fees of Lender or any costs and expenses relating to the Loan or the Commitment shall survive the execution and delivery of this Agreement and all other Loan Documents, and any failure of Borrower to perform any such obligations shall constitute an Event of Default hereunder.


PRIVATE 
.11 Closingtc  \l 2 ".11 Closing".  This Loan shall close no later than _______________, 20__.  The terms "closing," "close" and "Closing Date" as used herein refer to the date of execution and recordation of all documents and instructions required by Lender in connection with this Loan.  Upon Borrower's execution of this Agreement, Borrower shall be obligated to exert its best efforts to meet all and any conditions to closing which are to be performed by Borrower and to close the Loan within the term period set out in this paragraph.


PRIVATE 
.12 No Third‑Party Rightstc  \l 2 ".12 No Third‑Party Rights".  This Agreement is made entirely for the benefit of Borrower, the Lender and its successors in interest (including any Participants).  No third person shall have any rights hereunder.


PRIVATE 
.13 Time of Essencetc  \l 2 ".13 Time of Essence".  Time is hereby expressly made of the essence of this Agreement.


PRIVATE 
.14 Execution in Counterpartstc  \l 2 ".14 Execution in Counterparts".  This Agreement may be executed in any number of counterparts and by different parties hereto in separate counterparts, each of which when so executed together shall constitute one and the same Agreement.


Dated as of the day and year first written above.


LENDER:
______________________________, a _______________



By 




Its 


BORROWER:
______________________________, a _______________



By 




Its 

EXHIBITS:

A
LEGAL DESCRIPTION OF PROPERTY


B
PERMANENT COMMITMENT


C
ALLOCATION OF PROCEEDS


D
PERMITTED EXCEPTIONS


E
PREPAYMENT


PRIVATE 
EXHIBIT Atc  \l 1 "EXHIBIT A"

LEGAL DESCRIPTION OF PROPERTY

PRIVATE 
EXHIBIT Btc  \l 1 "EXHIBIT B"

PERMANENT COMMITMENT

PRIVATE 
EXHIBIT Ctc  \l 1 "EXHIBIT C"

ALLOCATION OF PROCEEDS

PRIVATE 
EXHIBIT Dtc  \l 1 "EXHIBIT D"

PERMITTED EXCEPTIONS

PRIVATE 
EXHIBIT Etc  \l 1 "EXHIBIT E"

PREPAYMENT
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