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[OPINION OF BORROWER'S COUNSEL RE WASHINGTON LOAN]PRIVATE 


[DATE]

[NAME]

[ADDRESS]

[ADDRESS]



Re:
Loan from _______________  ("Lender") to _______________

Gentlemen:


We are the attorneys at law, duly admitted to practice in the State of Washington, who have acted as counsel for _______________ ("Borrower") in connection with a proposed deed of trust loan by you to Borrower.  In so acting, we have reviewed the following documents (collectively, the "Loan Documents"):


A.
Promissory Note in the amount of $__________;


B.
Deed of Trust, Security Agreement and Financing Statement ("Deed of Trust");


C.
[Assignment of Leases and Rents];


D.
UCC-1 Financing Statement; and


E.
Certificate and Indemnity Agreement Regarding Hazardous Substances ("Indemnity").


Based on the foregoing, it is our opinion that, under the laws of the State of Washington:


1.
Borrower is a corporation duly formed and in good standing under the laws of the State of Washington and is fully authorized to enter into and to participate in this transaction. All corporate actions necessary to authorize the person signing on behalf of Borrower have been taken.


2.
To our current actual knowledge, there are no actions, suits or proceedings pending or threatened against Borrower or the property described in the Deed of Trust (the "Property") before any court or any governmental entity, department, commission, board, bureau, agency or instrumentality, domestic or foreign, which if determined adversely to Borrower would, in our judgment, have a material adverse effect on Borrower's ability to perform its obligations under the Loan Documents or which, directly or indirectly, assert that Borrower or the use of the Property as contemplated by the Loan Documents is in violation of any law, statute, ordinance, regulation or permit or which assert that issuance of any necessary permit was or would be invalid.


3.
To our current actual knowledge, no authorization, consent, approval, license or exemption of or filing or registration with any court, governmental entity, department, commission, board, bureau, agency, instrumentality, person, partnership, corporation or other entity is necessary to the valid execution or delivery of the Loan Documents by Borrower.


4.
To our current actual knowledge, the execution or delivery of the Loan Documents by Borrower or the performance of its obligations thereunder or the use of the Property as contemplated by the Loan Documents is not in breach or violation of any contract or other agreement that Borrower has or is a party to with any person, partnership, corporation or other entity.


5.
This transaction is exempt from the usury laws of the State of Washington.


6.
Subject to the assumptions and qualifications set forth herein, the Loan Documents constitute legal, valid and binding obligations of, and are enforceable against, the parties thereto in accordance with their terms.


We do not represent Borrower as general counsel, but rather have been engaged with respect to specific projects only.  "To our current actual knowledge" refers only to the actual knowledge of our lawyers without additional or independent inquiry by us, except that as to certain factual statements made in this opinion we have received from and relied upon the certificate of Borrower attached hereto, and without review of this firm's files.


In connection with this opinion, we have, with your consent, assumed the following:


1.
The authenticity of all records, documents and instruments submitted to us as originals, the genuineness of all signatures, the legal capacity of natural persons, and the authenticity and conformity to the originals of all records, documents and instruments submitted to us as copies.


2.
All of the Loan Documents to which Lender is a party have been duly authorized, executed and delivered by Lender, and the person signing the notarial certificate on the Deed of Trust is a duly appointed notary public of the State of Washington (and such appointment has not expired or been revoked or resigned) and has performed his/her notarial acts in accordance with Section 42.44.080 of the Revised Code of Washington ("RCW").


3.
Lender is a corporation duly incorporated and validly existing and in good standing under the laws of the state of its incorporation, and is fully authorized and qualified under its charter and bylaws and under any applicable laws and regulations of the jurisdiction of its creation to transact business generally, and, in particular, to engage in the business of making and enforcing loans of the nature provided for in the Loan Documents; Lender has all requisite corporate power and corporate authority to enter into and perform all of its obligations under the Loan Documents; and Lender is fully authorized and qualified in the State of Washington, as necessary to engage in the business of making and enforcing loans of the nature provided for in the Loan Documents.


4.
The trustee named in the Deed of Trust is a domestic corporation incorporated under Title 23A, 30, 31, 32, or 33 of the Revised Code of Washington or is, or is an agent of, a title insurance company authorized to insure title to real property under the laws of the State of Washington.


5.
All of the real property collateral and all of the collateral constituting fixtures are located in King County, Washington.  The description of the real and personal property collateral in the Loan Documents sufficiently describes the collateral intended to be covered by the Loan Documents;


6.
Lender has advanced to Borrower the sum
of $__________.


7.
Borrower, now and at the time of the execution of the Loan Documents, was and is the legal and beneficial owner of the real and personal property purported to be encumbered by the Deed of Trust;


8.
The transactions to which the Loan Documents relate are primarily for agricultural, commercial, investment or business purposes within the meaning of RCW 19.52.080, and are not primarily for personal, family or household purposes as those terms are used in RCW 19.52.080;


We express no opinion as to title to or ownership of any real or personal property covered or encumbered, or purported to be covered or encumbered, by the Loan Documents, the accuracy or sufficiency of the property descriptions contained therein, or the perfection or priority of any lien or security interest created, or purported to be created, thereby.  We understand that Lender will rely upon a policy of title insurance with appropriate endorsements issued by First American Title Insurance Company and we assume that Lender will take such steps as it deems necessary to accomplish the proper recordation, indexing, filing or refiling with any governmental body that it deems necessary or appropriate to perfect or to establish the priority of the liens on the real property collateral and the personal property collateral described in the Loan Documents.


We express no opinion as to the applicable choice of law rules that may affect the interpretation or enforcement of any of the Loan Documents.


We express no opinion as to (a) the validity or enforceability of the Indemnity as an obligation separate and distinct from the obligations contained in the other Loan Documents, or the enforceability of the Indemnity after private sale of the security described in the Deed of Trust or the repayment of the Loan; (b) the effect upon the validity and/or enforceability of the Indemnity of any election of remedies by Lender following the occurrence of an event of default under the Loan Documents; or (c) any other action by Lender under the Indemnity (other than an action to enforce the Indemnity) that materially prejudices the Borrower.


We express no opinion as to compliance with any state or federal securities, tax, insurance or banking laws, rules or regulations.


We also express no opinion with respect to any environmental or land use laws.


Without limiting the effect of the qualifications and exceptions stated above, we advise you that our opinion as to the enforceability of the Loan Documents is further limited as follows:


1.
Pursuant to RCW 4.84.330, any provision of any document requiring Borrower to pay Lender's attorneys' fees and costs in actions to enforce the provisions thereof will be construed to entitle the prevailing party in any action, whether Lender or Borrower, to be awarded its reasonable attorneys' fees, costs and necessary disbursements.


2.
No opinion is expressed as to the right of Lender to take possession of the collateral without having a receiver appointed, and no opinion is expressed regarding entitlement to appointment of a receiver, as RCW 7.60.020 specifies statutory prerequisites to such an appointment.


3.
No opinion is expressed as to the enforceability of any provision of the Loan Documents that purports to waive the right to benefit from the doctrine of marshaling of assets upon foreclosure or as to the effect, if any, of the unenforceability of such waiver on the other opinions expressed herein.


4.
No opinion is expressed as to whether any assignment of rents or leases would be construed to be an absolute assignment.


5.
The right of the beneficiary under the Deed of Trust to pursue multiple remedies is limited by RCW 61.12.120, which prohibits foreclosure of a mortgage while any other action for the same debt is pending or is being executed upon, and by RCW 61.24.030, which prohibits nonjudicial foreclosure of a deed of trust if any action commenced by the beneficiary or the beneficiary's successor is pending to seek satisfaction of an obligation secured by the deed of trust.


6.
The right to obtain a deficiency judgment is limited by RCW 61.24.100, which provides that nonjudicial foreclosure of a deed of trust shall satisfy the obligation secured thereby, and that no deficiency decree or other judgment shall be rendered on an obligation secured by a deed of trust following nonjudicial foreclosure of such deed of trust.


7.
RCW Chapters 61.12 and 61.24 contain certain provisions with respect to the foreclosure of mortgages and deeds of trust in Washington, which provisions relate to and specify the procedures for the sale of encumbered property, the curing of defaults, and the application of proceeds and related matters, and we express no opinion as to the enforceability of provisions of the Loan Documents to the extent any such provisions or the enforcement thereof conflict with the provisions of such chapters.


Without limiting the effect of the qualifications and exceptions stated above, we advise you that the validity and enforceability of the Loan Documents may be further limited by (i) bankruptcy, insolvency, reorganization, moratorium, fraudulent conveyance, forfeiture or other similar laws affecting creditors' rights generally; (ii) constitutional limitations (including notice and due process requirements); (iii) redemption rights of the United States under the Federal Tax Lien Act of 1966, as amended; (iv) equitable principles governing specific performance, injunctive relief, and other applicable remedies; (v) provisions of Washington law and equitable principles limiting the right of any party to enforce its rights under the Loan Documents if that party proceeds in a manner which would be deemed commercially unreasonable or seeks to invoke penalties for defaults which bear no reasonable relations to the damage suffered or which would otherwise work a forfeiture; and (vi) other applicable laws and equitable principles affecting remedies or the enforceability of particular covenants in a manner not specifically provided for under applicable statutes, including but not limited to, provisions imposing prepayment penalties or late charges, provisions accelerating indebtedness without notice, provisions regarding the appointment of receivers, provisions regarding the possession or disposition of property and/or rents and profits in a manner not provided for by applicable statutes, provisions purporting to appoint Lender as attorney-in-fact, waivers of rights and defenses generally available under the law of guaranty, and waivers of rights and defenses contrary to applicable statutes or public policies of the State of Washington, provided, however, that the qualifications set forth in this clause (vi) will not materially interfere with the practical realization of the benefits and security intended to be provided by the Loan Documents, except for the economic consequences of any delay which may result from such applicable laws or equitable principles.


This opinion is limited to the laws of the State of Washington and the federal laws of the United States of America. We disclaim any opinion as to any statute, rule, regulation, ordinance, order or other promulgation of any other jurisdiction or any regional or local governmental body.


This opinion is rendered to you in connection with the Loan Documents is solely for your benefit.  This opinion may not be relied upon by you for any other purpose, or relied upon by any other person, firm, corporation or other entity for any purpose, without our prior written consent.  We expressly disclaim any obligation to advise you of any developments in areas covered by this opinion that occur after the date of this opinion.







Very truly yours,







KOLER & FITZSIMMONS, P.S.







By 


CERTIFICATE
TO:

KOLER & FITZSIMMONS, P.S.

FROM:
______________________________ ("Borrower")

DATE:
[DATE]

RE:

Legal Opinion Regarding Loan Documents in Favor of _______________ ("Lender")

Gentlemen:


To enable you to issue your opinion concerning the loan documents executed by the undersigned in favor of Lender evidencing and securing a loan in the amount of _______________ Dollars ($__________) (the "Loan Documents"), we hereby certify to you that:


1.
There are no actions, suits or proceedings pending or threatened against Borrower or the property described in the Deed of Trust (the "Property") before any court or any governmental entity, department, commission, board, bureau, agency or instrumentality, domestic or foreign, which if determined adversely to Borrower would have a material adverse effect on Borrower's ability to perform its obligations under the Loan Documents or which, directly or indirectly, assert that Borrower or the use of the Property as contemplated by the Loan Documents is in violation of any law, statute, ordinance, regulation or permit or which assert that issuance of any necessary permit was or would be invalid.


2.
No authorization, consent, approval, license or exemption of or filing or registration with any court, governmental entity, department, commission, board, bureau, agency, instrumentality, person, partnership, corporation or other entity is necessary to the valid execution or delivery of the Loan Documents by Borrower.


3.
The execution or delivery of the Loan Documents by Borrower or the performance of its obligations thereunder or the use of the Property as contemplated by the Loan Documents is not in breach or violation of any contract or other agreement that Borrower has or is a party to with any person, partnership, corporation or other entity.


Signed this _____ day of _______________, 20__.



______________________________, a _______________



By 




Its 
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