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DEED IN LIEU AGREEMENT

This Agreement is made as of _______________, 20__, between ______________________ ("Borrower"), and ___________________________________, successor under the Loan (defined below) to _____________________________________, ______________________________ and _______________________________________ (collectively "Co‑Lenders").


RECITALS

A.
Borrower owns fee simple title to that certain ____________________ located at ________________ in Seattle, King County, Washington, legally described in Exhibit A attached (the "Project").  Borrower also owns all of the personal property and intangible assets used in connection with the construction, management and operation of the Project.  Pursuant to a Construction Loan Agreement dated ___________, 20__,  amended ___________, 20__, (the "Loan Agreement"), Co‑Lenders made a loan (the "Loan") to Borrower for the purpose of constructing the Project.  Pursuant to the Loan Agreement, Borrower executed a Promissory Note dated ___________, 20__,  in the original principal amount of $_________, and a Promissory Note dated ___________, 20__,  in the original principal amount $_________, (collectively the "Notes").  Borrower also executed a Deed of Trust, Assignment of Rents and Security Agreement dated ___________, 20__,, recorded ___________, 20__,  in the real property records of King County, Washington under recording number _____________and rerecorded on ___________, 20__,  under recording number ________________, modified by an Amendment to Security Documents and Partial Reconveyance dated ___________, 20__,, recorded ___________, 20__,  in the real property records of King County, Washington under recording number ____________and rerecorded ___________, 20__,  under recording number _________________ (collectively the "Deed of Trust").  The Deed of Trust secures the repayment of the Notes and the performance by Borrower of its obligations under the Notes and the Loan Agreement.


B.
In addition to the Notes, the Loan Agreement, and the Deed of Trust, Borrower and certain other parties executed certain other security documents in connection with the making of the Loan, all of which are collectively referred to herein as the "Loan Documents".  The Loan Documents include the documents listed on Schedule 1 attached.


C.
Borrower has defaulted under the Loan Documents.  All notice provisions have been complied with and all grace periods have either expired or have been waived by Borrower, and Co‑Lenders have declared the Notes and all indebtedness of Borrower under the Loan Documents due and Payable in full.


D.
The parties desire to resolve the default by Borrower under the Loan Documents by providing for a conveyance of the Project to Co‑Lenders in exchange for a covenant by Co‑Lenders not to sue the Borrower or its‑partners Substantially in the form of Exhibit L attached.


AGREEMENT

In consideration of the mutual covenants and agreements contained in this Agreement, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:


1.
Conveyance of Property.  Borrower agrees to convey to Co‑Lenders or their designee, absolutely free of any right of redemption or other right or Interest of Borrower or anyone claiming through or under Borrower, all of Borrower's right, title and interest in and to the following real and Personal Property:



a.
Fee simple title in and to the Project and all streets, alleys, and other public ways adjacent thereto, before or after vacation thereof, and all rights of way and other appurtenances used in connection with the beneficial use and enjoyment of the Project.



b.
All personal property owned by Borrower and located on the Project or otherwise acquired for installation or use in connection with the Project, wherever located, including art objects, and all Borrower's rights under the contracts or other arrangements to acquire Personal Property for installation or use in connection with Project, including without limitation the Personal Property described in Exhibit B attached (the "Personal Property").



c.
All intangible Property owned by Borrower and used in connection with the Project and the Personal Property or any business conducted on the Project, including any and all insurance Proceeds which may be received by Borrower through any insurance policy covering the Project for Borrower's liability as owners thereof, and also including but not limited to any trade name used in connection with the Project, any contract rights, agreements, commitments, all correspondence with suppliers, booklets and manuals, advertising material, utility contracts, guarantees, warranties, insurance Policies, surveys, plans and specifications, licenses, all payment and performance bonds relating to the construction of the shell and core of the Project, and other governmental permits and permissions relating to the Project and/or the Personal Property and the operation thereof (all of the foregoing are collectively referred to in this agreement as the "Intangibles").  The Intangibles shall include all rights Borrower or any of its general partners may have for the return of funds paid to the City of _________ for the vacation of the alley formerly located on the Project, and any and all claims Borrower or its insurer may have against ________ Construction Company ("________ Construction Company ") relating to alleged damage occurring to the Logan Building during the construction of the Project.  The Intangibles shall include but not be limited to the items listed on Exhibit C attached.



d.
All leases, rental agreements and tenant deposits relating to the Project, including without limitation the leases and tenant deposits listed on Exhibit D attached (the "Leases and Deposits").
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Conveyance Documents.  The Project shall be conveyed to Co‑Lenders or their designee by a statutory warranty( deed (the "Deed") in the form attached to this Agreement as Exhibit E.  The Personal Property shall be conveyed by a bill of sale (the "Bill of Sale") in the form of Exhibit F attached; the Intangibles shall be conveyed by an assignment (the "Assignment of Intangible Personal Property") in the form of Exhibit G attached; and the Leases and Deposits shall be conveyed by an assignment of leases and deposits in the form of Exhibit H attached (the "Assignment of Leases").  The Deed, the Bill of Sale, the Assignment of Intangible Personal Property, the Assignment of Leases and all other documents executed by Borrower in connection with the closing of the subject transaction are collectively referred to in this Agreement as the "Deed in Lieu Documents".


3.
Amount of Debt.  Borrower acknowledges that as of the date hereof there is due and owing to Co‑Lenders under the Notes and the Loan Documents the total amount of $____________, including principal in the amount of $____________, and interest, late charges, and other fees and costs owing to Co‑Lenders of $________________, all of which is secured by the Project, the Intangibles and the Personal Property.  Borrower further acknowledges that Borrower has defaulted under the terms of the Loan Documents for failing to pay the Loan in full when due, and for otherwise not complying with the terms and conditions of the Loan Documents.  Borrower acknowledges and agrees that Co‑Lenders have duly complied with all terms and conditions of the Loan Documents, and fully satisfied all obligations which they may have to Borrower, including all notice provisions, and that Borrower's indebtedness to Co‑Lenders under the Loan Documents is subject to no offset or defense of any kind whatsoever.


4.
Covenants of Co‑Lenders.


a.
At Closing (as hereinafter defined), Co‑Lenders shall execute and deliver a Covenant Not to Sue in the form of Exhibit L attached (the "Covenant Not to Sue").



b.
At Closing, Co‑Lenders will pay the outstanding obligations of Borrower with respect to the Project listed on Exhibit I attached. The proceeds necessary to pay such obligations and all closing costs shall be additional advances under the Loan Documents and added to the amounts stated in Paragraph __ above. In connection with paying such obligations, lien releases and waivers, acceptable to Co‑Lenders in form and content will be executed and delivered to Co‑Lenders from all persons and entities listed on Exhibit I.  Borrower may negotiate the amounts due and payable to the parties listed on Exhibit I attached, provided the final amounts thereof shall be subject to the prior approval of Co‑Lenders.  In no event shall Co‑Lenders pay any penalties or interest in connection with such obligations and claims.



c.
Co‑Lenders acknowledge that Borrower owes $__________ to ________ Construction Company  on an unsecured basis.  Co‑Lenders are not assuming any obligation to pay such amount to ________ Construction Company , however Co‑Lenders agree for the benefit of Borrower, that if Co‑Lenders close a sale of the Project (other than pursuant to the Option Agreement referred to in Paragraph 14  below) within one (l) year from the date the Deed is recorded, that following the closing of such sale of the Project, the first $____________ in net proceeds, calculated as of the closing of such sale in the manner stated in Schedule 2 attached, will be paid to ________ Construction Company .  The foregoing covenant of Co‑Lenders is for the sole benefit of Borrower.  ________ Construction Company  is not intended to be a third party beneficiary hereunder.
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Closing.  Subject to the satisfaction of all conditions precedent set forth in this Agreement, closing ("Closing") shall take place on or before _________20___, in the offices of ____________ Company ("Title Company") in _________, Washington.  If for any reason, Closing does not take place on or before _________20___, Co‑Lenders, at their option, by written notice to Borrower, may terminate this Agreement without any cost, obligation or liability to Borrower or any other persons or entities, or extend the Closing to a date provided in a written notice from Co‑Lenders to Borrower.  For the purposes of this Agreement, the terms "Closing" and "close" shall mean the recording of the Deed and the delivery by Title Company from escrow, to the persons entitled thereto, of all Deed in Lieu Documents.  Co‑Lenders and Borrower shall execute such reasonable escrow instructions as may be appropriate to enable Title Company to comply with the terms of this Agreement and to close the subject transaction; provided, that in the event of any conflict between the provisions of this Agreement and any such escrow instructions, the terms of this Agreement shall control.  If this Agreement is terminated pursuant to the terms of this Paragraph 5, or if the transactions contemplated by this Agreement fail to close for any reason other than a failure by one of the parties to perform its obligations hereunder, this Agreement (including without limitation all representations, warranties, covenants and statements set forth in this Agreement and all rights and obligations of the parties hereunder) shall be null and void.


6.
Conditions to Closing.  Co‑Lenders' obligation to close the transaction contemplated by this Agreement is conditioned upon the satisfaction or waiver by Co‑Lenders of the conditions precedent set forth in this Paragraph 6, all of which are solely for the benefit of Co‑Lenders.  Borrower may rely on any written consent or waiver executed and delivered by ____________ Bank which states that it is acting as agent for itself and all the other Co‑Lenders.



a.
Co‑Lenders' review and approval of all contracts and agreements relating to the Project;



b.
Co‑Lenders' review and approval of all leases of space in the Project and Co‑Lenders' receipt of estoppel letters from all tenants of space in the Project;



c.
Co‑Lenders' review of all accounts payable listed on Exhibit I attached, and receipt by Co‑Lenders of satisfactory verification of the payoff amounts set forth in Exhibit I attached;



d.
Co‑Lenders shall have reviewed the books and records of Borrower and the Project including all income and expenses of the Project and its parking garage and received from _______________  an audit of the Borrower's books and records showing no evidence of the misuse or misappropriation of any Loan proceeds disbursed under the Loan Documents or any revenues generated by the Project;



e.
Co‑Lenders shall be satisfied, in their sole discretion, with all matters related to the physical condition of the Project, including without limitation the presence or absence of hazardous waste or substances;



f.
Co‑Lenders shall be satisfied with respect to all matters relating to City of _________'s ___________ Program as it affects the Project, including the status of the payments under the letter of credit provided to the City of _______ in connection with the closing of the Loan;



g.
Co‑Lenders shall have reviewed all Certificates of Occupancy for the Project, including the Certificates of Occupancy for the shell and core of the Project and the Certificates of Occupancy for all tenant spaces occupied by tenants of the Project;



h.
Co‑Lenders shall be satisfied with respect to the status of claims by the owners of the Logan Building and Butch Blum regarding damage to the Logan Building occurring during the construction of the Project and the status of any other threatened or pending lawsuits or claims relating to the Project;



i.
Co‑Lenders shall be satisfied with respect to the on‑going tenant improvement work on the Project;



j.
Co‑Lenders shall have received an acceptable binding commitment from Title Company to issue to Co‑Lenders or their designee _____________ Policy, issued by the Title Company, in the amount of $_____________, showing Co‑Lenders or their designee to be the owner of the Project and showing no special exceptions to coverage, other than special exceptions 8, 9, 10, 11, 12, 13, 14, 15, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 34, 35 and 36 of Schedule B of the preliminary commitment for title insurance attached hereto as Exhibit J unless Specifically accepted by Co‑Lenders hereafter in writing;



k.
Co‑Lenders shall have received a Satisfactory opinion from _______ County, Washington or the Washington State Department of Revenue, that the transfer of the Project to Co‑Lenders or their designee is exempt from the real estate excise tax and Co‑Lenders shall be satisfied with respect to all other federal, state and local tax issues relating to the transfer of the Project to Co‑Lenders or its designee Pursuant to this Agreement;



l.
Co‑Lenders or their designee shall have entered into an interim Management Agreement with ______________ in form and substance Satisfactory to Co‑Lenders;



m.
Co‑Lenders or their designee shall have entered into a Listing Agreement for the leasing of space in the Project with _______________ in form and substance satisfactory to Co‑Lenders;



n.
All of the Co‑Lenders shall have entered into agreement among themselves governing the management and ownership of the Project after Closing;



o.
Co‑Lenders shall have received from _________________, the owner of the ________________, an estoppel certificate in form and Substance satisfactory to Co‑Lenders confirming that Borrower has Performed all of its obligations under that certain  __________________Agreement dated as of _________20___, recorded under County recording number ________________ on _________20___;



p.
Co‑Lenders shall have received from  ______________ an estoppel certificate in form and substance satisfactory to Co‑Lenders confirming that Borrower has performed all of its obligations under that certain First Amended and Restated Exchange Agreement dated as of _________20___,, recorded under King County recording number _______________ and amended by Amendment No. 1, dated _________20___, recorded under ____ County recording number____________, Amendment No. 2, dated _________20___, recorded under ________ County recording number ________________, and Amendment No. 3, dated _________20___, and recorded under ______ County recording number ______________;



q.
Co‑Lenders shall be Satisfied with respect to the status of all claims against Borrower, by the ____, in connection with the construction of the ___________;



r.
Co‑Lenders shall be satisfied with the status of the lease between ________________ or shall have received an affidavit from Borrower with respect thereto;



s.
Co‑Lenders shall be satisfied with respect to the status of the lease between Borrower and _____________;



t.
_____________ shall have received the approval of its Board of Directors to Proceed with the subject transaction;



u.
All of the terms and conditions of this Agreement to be complied with and performed by Borrower on or before Closing shall have been complied with and Performed or waived by Co‑Lenders;



v.
The representations and warranties of Borrower set forth in this Agreement shall be true and correct on and as of Closing;



w.
The transactions contemplated under this Agreement shall not be restrained or prohibited by any injunction or order or judgment rendered by any court or other governmental agency of competent jurisdiction, and no Proceeding shall have been instituted and be pending in which any creditor of Borrower or any person or entity seeks to restrain such action or otherwise attach any of the Project;



x.
All of the general and limited partners of Borrower and the Partnerships constituting partners of Borrower shall have  executed a consent and waiver substantially in the form of Exhibit N.



y.
_________ ("​​​​_________") shall have entered into an agreement in the form of Exhibit O attached, with Co‑Lenders or their designee, pursuant to which either _____ or Co‑Lenders (or their designee) shall have a right to terminate ________ lease of the ____th Floor of the Project by no less than ninety (90) days written notice;



z.
_________  ("___"), an affiliate of _____, shall' have executed and delivered to Co‑Lenders an agreement in the form of Exhibit P attached terminating its agreement to manage the Project parking garage;



aa.
Co‑Lenders shall be satisfied with respect to the resolution of all outstanding issues between the Borrower and ________________ ("___________") as a result of that certain Participation and Option Agreement between _________ and Borrower ,dated _________20__​_;



bb.
______________ shall have released its lien against the Project created by that certain deed of trust recorded against the Project under _______ county Recording No. _____________;



cc.
_______ shall have terminated its development agreement for the Project pursuant to a Termination of Development Agreement in the form of Exhibit R attached.
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Representations and Warranties of Borrower.


a.
Borrower represents and warrants to Co‑Lenders as follows:




(1)
Borrower has not voluntarily transferred, conveyed or assigned its interest in the Project, the Personal Property, the Intangibles or the Leases and Deposits other than the liens and security interests in favor of Co‑Lenders, shown in Exhibit J attached;




(2)
The subject transaction is not intended to hinder or delay any entity to which Borrower is or shall become indebted to; and Borrower shall not become insolvent as a result of the subject transaction;




(3)
Borrower sought and received advice of independent legal counsel of its choice in connection with this Agreement and the transactions contemplated herein;




(4)
The Project and Borrower's use thereof do not violate any applicable covenant, condition or restriction or any applicable statute, ordinance, regulation, order, permit, rule, or agreement or law, including without limitation any building, zoning, hazardous or toxic waste, health or environmental restriction or governmental requirement;




(5)
Borrower has not received any notice of the existence of any violation of any applicable covenant, condition or restriction or any applicable statute, ordinance, regulation, order, permit, rule or law, including without limitation, any building, zoning or environmental restriction or requirement concerning the use, construction, maintenance, repair, replacement, operation or occupancy of the Project;




(6)
There are no obligations of Borrower in connection with the Project which will be binding upon Co‑Lenders after Closing except the Leases listed in Exhibit D and leases not listed on Exhibit D but entered into by Borrower prior to Closing in the ordinary course of business and approved in writing by Co‑Lenders;




(7)
Except as disclosed in Exhibit J attached, there are no assessments for public improvements pending or existing or, to Borrower's knowledge after due investigation, threatened with respect to the Project;




(8)
All persons and entities supplying material, labor or equipment to the Project have been paid or will be paid by Co‑Lenders pursuant to this Agreement; except as disclosed in Exhibit J attached, there are no actual or alleged claims of lien with respect to the Project; and there are no outstanding contracts for any improvements to the Project which have not been fully paid and performed in accordance with the terms thereof or which have not been identified herein;




(9)
No person or entity is entitled to occupy or use the Project except under the terms of the Leases;




(10)
The sole general partners in Borrower are ________________, a Washington corporation, _______________ ("____") and __________________ ("_____").  The sole shareholders in ____________ are ____________  and ____________.  The sole general partners in ____________  are ____________ and ____________, and the sole limited partners in ____________  are ____________, ____________, and ____________.  The sole general partners in the ____________ are ____________ and ____________, and the sole limited partners in ____________ are ____________, ____________ , ____________ and ____________;




(11)
All Loan proceeds disbursed to Borrower during the term of the Loan have been used to pay the Project costs and expenses for which such funds were disbursed and all revenues from the operation of the Project have been used to pay legitimate Project costs and expenses as required by the Loan Documents;




(12)
Other than the accounts payable listed in Exhibit I attached, Borrowers are aware of no other creditors which are owed money in connection with the construction, operation or management of the Project other than those listed on Exhibits 1‑2, none of which are being assumed or paid by Co‑Lenders; and




(13)  All business and occupation taxes, sales taxes, excise taxes and other taxes of any kind and nature, due and payable in connection with the construction, operation and management of the Project (other than real property taxes and assessments as shown on Exhibit J attached) have been paid by Borrower.
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The continued validity in all respects of the aforesaid representations and warranties shall be a condition precedent to Co‑Lenders' obligation to close the subject transaction.  If any of said representations and warranties are not true and correct in all material respects as of Closing, upon written notice from Co‑Lenders to Borrower on or prior to Closing, this Agreement shall become null and void. All representations and warranties contained in this Agreement shall be deemed remade as of the date of Closing and their accuracy as of Closing shall survive Closing.



c..
Borrower shall indemnify, defend and hold Co‑Lenders harmless from and against any losses, damages, costs or expenses (including attorneys' fees) incurred by Co‑Lenders as a direct or indirect result of the falsity or breach of any representation or warranty of Borrower contained in this Agreement, which indemnity obligations shall survive Closing.
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Closing Documents.


a.
At Closing, Borrower shall deliver or cause to be delivered to Title Company for closing the following documents, all of which must be satisfactory in form and substance to Co‑Lenders:




b.  The Deed, duly executed and acknowledged by Borrower, conveying to Co‑Lenders or their designee title to the Project in proper form for recording;




(1)
A Real Estate Excise Affidavit pertaining to the Deed which shall state that the subject transaction is exempt pursuant to WAC 458‑61‑390 as a deed in lieu of foreclosure;




(2)
The Bill of Sale, duly executed by Borrower, conveying to Co‑Lenders or their designee title to the Personal Property;




(3)
The Assignment of Intangible Personal Property, duly executed by Borrower, conveying to Co‑Lenders or their designee all of Borrower's interest in the Intangibles;




(4)
Duly executed Estoppel Certificates from all tenants of the Project, ____________  and ____________;




(5)
The Assignment of Leases, duly executed and acknowledged by Borrower, conveying to Co‑Lenders or their designee all of Borrower's right, title and interest in the Leases and Deposits;




(6)
Opinion from counsel to Borrower, reasonably acceptable to Co‑Lenders in form and content, opining with respect to (a) the due authorization and execution of this Agreement and all other Deed in Lieu Documents by Borrower; (b) the enforceability of this Agreement and the Deed in Lieu Documents; and (c) such other matters as Co‑Lenders may reasonably require;




(7)  An Estoppel Certificate and Release and Discharge Agreement executed by Borrower, its general partners, ____________ and ____________, and ____________ and ____________ in the form of Exhibit K attached;




(8)
A Consent and Waiver executed by all limited partners in ____________  and ____________, in the form of Exhibit N attached;




(9)
A Termination Agreement executed by ____________, in the form of Exhibit P attached;




(10)
A Termination of Development Agreement executed by ____________, in the form of Exhibit R attached;




(11)
A First Amendment to Management Agreement executed by ____________, in the form of Exhibit O attached;




(12) A Second Amendment to ____________, executed by ____________  and Borrower, in the form of Exhibit O attached; and




(13)  All such further conveyances, assignments, confirmations, consents, satisfactions, releases, approvals, and any and all such other instruments and documents as may be reasonably necessary, expedient or proper in the opinion of Co‑Lenders in order to complete any and all conveyances, transfers, sales and assignments provided for in this Agreement.
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At Closing, Co‑Lenders shall deliver to Title Company the duly executed Covenant Not to Sue, the execution and delivery of which shall be contingent upon all representations and warranties of Borrower contained in this Agreement being accurate on and as of Closing.



d.
Upon compliance of all of the conditions to Closing contained herein, all of the documents and deposits required of Borrower shall be delivered to Co‑Lenders and documents required "of Co‑Lenders shall be delivered to Borrower, and the Deed, in Co‑Lenders' discretion, may be duly recorded with Co‑Lenders paying any required escrow fees, recording fees and conveyance taxes, including personal property and real estate excise taxes. Any such fees and taxes paid by Co‑Lenders shall be deemed to be an additional advance under the Loan Documents made at or prior to Closing.
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Cooperation.  Borrower agrees to cooperate and assist Co‑Lenders in performing the due diligence of Co‑Lenders necessary to satisfy the conditions precedent listed in Paragraph 6 above.  Borrower shall make available to Co‑Lenders for their review and approval, all books and records, surveys, plans and specifications, leases, contracts and other information in Borrower's possession and control relating to the Project.


10.
Absolute Conveyance.  Borrower acknowledges and agrees that upon Closing the conveyance of the Project to Co‑Lenders, pursuant to this Agreement is intended to be an absolute conveyance of all of Borrower's and its general partners' right, title and interest in and to the Project and is not intended as a mortgage, deed of trust or Security instrument of any kind and neither Borrower nor its partners shall have any further interest or claims in and to the Project or to the proceeds and profits that may be derived therefrom of any kind whatsoever.  Borrower and each of its general partners waives the right, if any, to an accounting for rents and profits collected by Co‑Lenders prior to or following Closing and acknowledges that all such rents and profits are the property of Co‑Lenders pursuant to the terms of this Agreement and the Loan Documents.


11.
No Merger.  Subject to the terms of the Covenant Not to Sue, all of the Loan Documents (including without limitation the Deed of Trust) shall remain in full force and effect after the transaction contemplated by this Agreement has been consummated and the Closing of the subject transaction is not intended to and shall not constitute a discharge of the indebtedness evidenced by the Loan Documents, but in accordance with the Covenant Not to Sue the Borrower has been released from their Personal liability under the Loan Documents.  The parties acknowledge and agree that all of the conveyances provided for in this Agreement shall not merge with the interest of Co‑Lenders or their designee in the Project under the Loan Documents.  It is the express intention of the parties and all of the conveyances Provided for in this Agreement shall so recite that the interests of Co‑Lenders or their designee in the Project shall not merge, but shall be and remain at all times separate and distinct.  If and when the Co‑Lenders sell the Project to a third party, at the request of Borrower, Co‑Lenders will acknowledge that the indebtedness of Borrower under the Loan Documents has been fully satisfied.


12.
Modifications and Waivers; Entire Agreement.  Co‑Lenders reserve the right to waive any of the conditions precedent to their obligations hereunder.  No such waiver, and no modification, amendment, discharge or change of this Agreement, shall be valid unless the same is in writing and signed by the party against whom the enforcement of such modification, waiver, amendment, discharge or change is sought.  This Agreement (and the attached exhibits) contains the entire agreement between the parties relating to the transaction described herein, and all prior or contemporaneous agreements, understandings, representations, Proposals, and Statements, whether oral or written, including without limitation that certain letter of intent dated ____________, 20___, are merged herein and Superseded by this Agreement.  This Agreement may not be amended except by written agreement executed by all parties subsequent to the date hereof.


13.
Transamerica Account.  Transamerica Title Insurance Company is Presently holding an account under escrow number ____________  which includes a balance in the approximate amount of $____________ as of the date of this Agreement.  At Closing, $____________ of the amount in such account shall be used to pay all legal fees due and owing to ____________.  The balance thereof will be paid to Co‑Lenders at Closing.


14.
Option to Purchase.  At Closing the Co‑Lenders will grant an option to purchase the Project pursuant to an Option Agreement in the form attached hereto as Exhibit M.  The granting of the Option Agreement is not being given to Borrower or any of its general Partners and does not create any rights in favor of Borrower or its general Partners.


15.
Management Agreement.  At Closing, ____________  will execute an amendment to its management agreement for the Project in the form of Exhibit O attached.


16.
Employees.  Borrower represents and warrants that Borrower has no employees working at the Project.  Co‑Lenders shall be under no obligation to hire any employee of Borrower.


17.
Loss or Damage Prior to Closing.  Between the date of this Agreement and Closing, all risk of physical loss with respect to the Project shall be upon Borrower.


18.
Notices.  All notices required or given pursuant to this Agreement shall be in writing and must be personally delivered, telecopied, or mailed by United States certified mail, return receipt requested, with postage prepaid, or sent by a reputable overnight air courier service (such as Federal Express, DHL or Emery Express).  If mailed, a notice shall be deemed to be received on the second (2nd) business day following the date of mailing. Notices shall be sent to the receiving party at the address set forth below (or such other address as a party may hereafter designate in writing to the other parties):


To Borrowers:
________________________



________________________



________________________



________________________


With a copy to:
________________________



________________________



________________________



________________________


To Co‑Lenders:
________________________



________________________



________________________



________________________


With a copy to:
________________________



________________________



________________________



________________________


19.
Successors and Assigns.  All rights and obligations arising out of this Agreement shall enure to the benefit of and be binding upon the respective heirs, successors, legal representative and assigns of the parties hereto.


20.
Governing Law.  This Agreement shall be construed in accordance with and governed by the laws of the State of Washington.  Time is of the essence of this Agreement.


21.
Further Cooperation.  After Closing, Borrower agrees to execute, acknowledge and deliver to Co‑Lenders, and to cause _____________ to execute, acknowledge and deliver to Co‑Lenders, such other documents consistent with the terms hereof and reasonably necessary or desirable to complete, implement or consummate the transaction which is the subject of this Agreement


22.
Brokers.  Each party represents and warrants to the other party that it has dealt with no real estate brokers or sales persons in connection with the transaction which is the subject of this Agreement.   Each party (the "Indemnifying Party") shall "indemnify, defend and hold harmless the other party from any claims by any person or entity for brokers or finders fees or real estate commissions arising by reason of any action taken by the Indemnifying Party.


23.
Representations and Warranties by Co‑Lenders.  Each Co‑Lender represents and warrants to Borrower and each other Co‑Lender that it has the requisite power and authority to execute, deliver and perform its obligations under this Agreement and the Deed in Lieu Documents.


24.
Confidentiality.  Co‑Lenders and Borrower agree not to make any public announcements to the media regarding the closing of the subject transaction until the expiration or earlier termination of the option granted to Optionee pursuant to the Option Agreement.


25.
Severability.  If any provision of this Agreement not material to the expected benefits to be received by the parties hereunder is finally adjudicated to be invalid, illegal or unenforceable, in whole or in part, it will be deemed deleted to that extent, and all other provisions of this Agreement shall remain in full force and effect.


26.
Default and Attorneys' Fees.  If either Borrower or Co‑Lenders institute a law suit against the other party in connection with this Agreement, the Prevailing party shall recover from the other party, all costs and expenses incurred in connection with such litigation, including but not limited to reasonable attorneys' fees, court costs and other out‑of‑pocket expenses.


27.
Reservation of Rights.  Subject to the terms of the Option Agreement, the entering into this Agreement by Co‑Lenders shall not prejudice the rights of Co‑Lenders to proceed with the pending nonjudicial foreclosure action which has been commenced by Co‑Lenders in connection with the Loan.  If the transaction which is the subject of the Agreement fails to close for any reason or is later found by a court of competent jurisdiction to be a preference or a fraudulent conveyance or otherwise void or voidable, Co‑Lenders reserve all of their rights with respect to the Lean, including without limitation the right to proceed with the pending nonjudicial foreclosure proceeding or to otherwise enforce the terms and conditions of the Loan Documents and Borrower reserves all of its rights and defenses under the Loan Documents, if any.


28.
Counterparts.  This Agreement may be executed in more than one counterpart, each of which will be deemed to be an original, but all of which together shall constitute one original.  This Agreement shall not be binding on Borrower or Co‑Lenders until each of the persons and entities listed below has executed a counterpart of this Agreement.


DATED as of the day and year first written above.


BORROWER:
​​​​​__________________________________________



By





By  




By  
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