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AGREEMENT OF LANDLORD AND CONSENT


REGARDING LEASEHOLD MORTGAGE

[for the benefit of lender to tenant]


The undersigned, the landlord ("Landlord") under that Lease (the "Lease") dated _______________, between Landlord and ______________________________, a _______________, as tenant ("Tenant") with respect to premises located at _______________ (the "Premises") hereby consents to Tenant's assignment of its interest in the Lease and the Premises and grant of a security interest in personal property located at the Premises pursuant to that Deed of Trust, Security Agreement and Financing Statement (the "Deed of Trust") dated _______________, by and among Tenant as grantor, DWTR&J Corp. as trustee, and ______________________________, as beneficiary ("Lender"), whose address is _______________, and acknowledges that Lender will be extending credit to Tenant in reliance upon this consent.  Therefore, to induce Lender to extend credit to Tenant, Landlord represents and agrees as follows:


1.
Status of Lease.  The Lease is presently in full force and effect, sets forth the entire understanding of the parties and replaces any prior agreements or leases with respect to the Premises, is valid and enforceable according to its terms and has not been modified or amended[ except 
].


2.
Insurance and Condemnation.  Any insurance proceeds payable to Tenant under the terms of the Lease and any insurance policy related thereto shall be paid directly to Lender for application [as provided in the Deed of Trust] [against the outstanding balance secured by the Deed of Trust].  In the event of a condemnation, all sums payable to Tenant under the terms of the Lease shall be paid directly to Lender to be applied [as provided in the Deed of Trust] [against the unpaid balance secured by the Deed of Trust].  Any excess proceeds received by Lender shall be paid by Lender to Tenant.


3.
Notice of Default and Lender's Rights.



3.1
Notice of Default.  If Tenant defaults under the Lease or if any event occurs which would give Landlord the right to terminate, modify, amend or shorten the term of the Lease, Landlord shall provide Lender a written notice at the address set forth above, specifying the event or events of default then outstanding.



3.2
Opportunity to Cure.  Landlord shall take no steps to exercise any right it may have under the Lease without first giving Lender a period of not less than __________ (_____) days after Lender's receipt of the notice described in Section 3.1 above to cure all defaults specified in the notice.  At Lender's request, Landlord will cooperate with summary proceedings to evict Tenant and terminate the Lease.



3.3
Right to Realize on Security Interest.  If Lender fails to cure the specified defaults within such __________ (_____) days, then Landlord shall take no action if Lender, action within that period of time, notifies Landlord of its intent to realize by foreclosure or otherwise upon its security interest; commences within twenty (20) days thereafter and then diligently pursues such realization; and pays Landlord, when due, all rent that accrues under the Lease during the period after Lender's notification of Landlord as described in this subsection.  The appointment of a receiver at the request of Lender or any other action to realize upon Lender's security interest shall not be deemed to be a default by Tenant under the terms of the Lease, and Landlord shall not be entitled to any remedy as a result of such action so long as Lender is proceeding with due diligence to realize upon its security interest in and to the Premises and the leasehold estate.



3.4
Right to Assume Lease.  If Lender acquires the interest of Tenant at any time by foreclosure or otherwise, then Lender may assume the position of Tenant under the Lease, but Lender shall have no obligation to cure any defaults or otherwise perform any obligations of Tenant under the Lease unless Lender specifically assumes the Lease in writing.  On assuming the Lease, Lender shall be required to perform only those obligations of Tenant which arise and to pay only the rent which accrues during the period when Lender has possession and ownership of the Premises and the leasehold estate.



3.5
Right to Assign.  If Lender assumes the Lease, Lender shall have the right to assign its interest under the Lease, or if Lender acquires the interest of Tenant in and to the Premises Lender shall have the right to assign Tenant's interest under the Lease, to any party with credit standing adequate for performance of the remainder of the Lease, without obtaining the consent and approval of Landlord.  Upon the assignee's assuming and agreeing to perform and to be bound by all of the terms of the Lease, Lender (if it previously has assumed the Lease) shall be relieved of further liability under the Lease.  Lender shall not, however, have the right to assign said interest to Tenant or its successors or assigns.



3.6
Right to New Lease.  If the Lease is terminated for any reason prior to its stated expiration date and prior to its being assumed or assigned by Lender, Landlord will give notice of such termination to Lender, and Landlord will enter into a new lease of the Premises with Lender, or its designee, for the remainder of the term, effective as of the date of such termination, at the rent and additional rent and upon the covenants, agreements, terms, provisions and limitations then in effect under the Lease; provided Lender makes written request upon Landlord for such new lease within thirty (30) days from the date of receipt of such notice of termination.


In the event a new lease is executed with a third party who grants Lender a security interest in the new Lease, Landlord will execute a new Consent of Landlord in substantially the same form as this document, when requested to do so by Lender.


4.seq level1 \h \r0 
Removal of Collateral.  Landlord agrees that Lender may remove from the Premises at any reasonable time any of the Collateral (as defined in the Deed of Trust) and that such Collateral shall remain personal property (rather than fixtures or real property) even though it may be affixed to or placed upon the Premises.  Landlord waives any right, title, claim, lien or interest in the Collateral by reason of its being attached to or resting on the Premises.  Lender will not be liable for the condition of the Premises after removal so long as reasonable care is used in effecting such removal.


5.
Attorneys' Fees.  In the event of litigation or arbitration between the parties to enforce or interpret the terms of this instrument, the prevailing party shall, in addition to any other relief, be entitled to recover reasonable attorneys' fees and costs incurred in the trial and any appeal.


6.
Notices.  All notices to be given hereunder shall be given by personal delivery or by mailing by registered or certified mail to the addressee at the address set forth herein or to such other address as may hereafter be designated by either party in writing.


7.
Interpretation of Instrument; Governing Law.  This instrument sets forth the complete understanding of Lender and Landlord with respect to this transaction; may be amended only in writing signed by the party against whom it is sought to be enforced; and, without limiting the generality of the foregoing, shall not be deemed modified by any course of dealing.  Section headings are included for convenience only and shall not be considered for any purpose in construing or interpreting the terms of this instrument.  This instrument has been executed and delivered in, and shall be governed by the laws of the State of _______________.  In the event of any conflict between the terms of this instrument and the Lease, this instrument shall control.


EXECUTED as of this _____ day of _______________, 20__.


LANDLORD:




By 



   Its 



By 



   Its 



Address:  

[ACKNOWLEDGEMENT]
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