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EXCHANGE AGREEMENTPRIVATE 


[Apartment Building ‑ Seller's Form ‑


Exchange Property Not Located]


THIS EXCHANGE AGREEMENT is dated ____________________, 20__, between _____________________________________________ ("Seller"), and __________________________________________________ ("Buyer").


BACKGROUND

A.
Seller owns and Buyer desires to acquire a parcel of real property commonly known as                                                                                                     and legally described as _______________________________________, records of ________________ County, Washington, together with all furniture, fixtures and equipment now on the premises owned by Seller and used in the operation of said apartment building (hereinafter the "Property").


B.
Seller desires to exchange the Property for other, like‑kind property which will qualify as a tax‑free exchange under the provisions of Section 1031 of the Internal Revenue Code.  Buyer is willing to acquire the Property in a manner which accommodates the requirements of Seller for a like‑kind exchange.


C.
____________________________________________ ("Escrow") has agreed to serve as escrow agent in order to carry out the exchange contemplated herein.


AGREEMENT

In consideration of the promises and the respective undertakings of the parties set forth below, it is agreed as follows:


1.seq level1 \h \r0 
Exchange of Property.  A material part of the consideration to Seller is Seller's intention that Buyer acquire the Property by the transfer of other, like‑kind property to Seller in a transaction which shall be treated as an exchange under the provisions of Section 1031 of the Internal Revenue Code.  Buyer agrees to cooperate with Seller in effecting such an exchange, provided, however, that the exchange does not result in any additional expense or liability to Buyer in the acquisition of the exchange property.  In the event that Seller, within the time period provided in Paragraph 8 hereof, designates other real property or properties ("Exchange Properties") and arranges for the terms of purchase with the owners, Buyer shall enter into a written agreement with the owners of the Exchange Properties for the acquisition of the Exchange Properties and shall transfer or cause the transfer of the Exchange Properties to Seller simultaneously with the transfer of the Property to Buyer, provided that Buyer shall not be required to pay any moneys for the acquisition of the Exchange Properties in excess of the cash payment at closing which Buyer would be required to make if this transaction were not an exchange.  To the extent that Seller does not designate and arrange for the acquisition of Exchange Properties prior to closing, Seller agrees to sell and Buyer agrees to buy the remaining undivided ownership of the Property by the payment of cash as provided herein.


2.
Price and Terms.  The exchange price for the Property shall be ___________________________ Dollars ($__________), which is allocated __________________________ Dollars ($__________) for tangible personal property, One Hundred Dollars ($100) for intangible personal property and the balance of                                             Dollars ($____________) to the land and improvements.  If the cost to Buyer of the Exchange Properties is greater than the exchange price, then the acquisition by Buyer shall be conditioned upon Seller's paying the excess cost.  If the cost of the Exchange Properties is less than the exchange price, then Buyer shall pay Seller the difference in cash upon closing of the exchange.  If the Exchange Properties are acquired on a deferred‑payment basis, then the "cost" shall be equal to the down payment and other closing costs actually paid by Buyer.


3.
Earnest Money Deposit.  Upon signing this Agreement, Buyer will deliver to Escrow, to hold as earnest money deposit, a promissory note in substantially the form attached hereto as Exhibit A, which note and the proceeds thereof shall be held by Escrow for the benefit of the parties hereto.  This note is accepted as earnest money in lieu of cash.  Escrow is authorized to release all or any portion of the earnest money to parties designated by Buyer as needed for earnest money for the acquisition of Exchange Properties.


4.
Title Insurance.  Seller will furnish and deliver to Buyer a Washington Land Title Association standard form owner's policy of title insurance issued by _____________________________ Title Insurance Company.  As soon as reasonably possible following the opening of escrow, Buyer shall be furnished with a preliminary commitment on the Property, together with full copies of any exceptions set forth therein.  Buyer shall have twenty (20) days after receipt thereof within which to notify Seller and Escrow in writing of Buyer's disapproval of any exceptions shown in the commitment; provided, however, that rights reserved in federal patents or state deeds, building or use restrictions general to the district, existing easements not inconsistent with Buyer's intended use and building or zoning regulations shall not be deemed exceptions which Buyer may disapprove.  In the event of disapproval of any exceptions as set forth in the preliminary commitment, Seller shall have until the date for closing of escrow within which to attempt to eliminate any disapproved exceptions from the policy of title insurance to be issued in favor of Buyer, and if not eliminated, the escrow shall be cancelled unless Buyer then elects to waive its prior disapproval.  Failure of Buyer to disapprove any exception within the aforementioned time limit shall be deemed an approval of the preliminary commitment.


5.
Conveyance.  On closing, Seller shall execute and deliver to Buyer a deed, a bill of sale and an assignment in substantially the forms attached hereto as Exhibits B‑1, B‑2 and B‑3.  The deed to the Property shall be free of encumbrances or defects except those allowed under the terms of this Agreement.


6.
Prorations.  Real property taxes and personal property taxes payable in the current year, rents, insurance, interest, mortgage reserves and water and other utilities constituting liens shall be prorated as of the date of each closing.  The parties shall cooperate in urging providers of utilities and services to bill Seller for such utilities and services provided before the date of each closing and to bill Buyer directly for all such utilities and services furnished after such date.  For purposes of proration, it shall be presumed that utility charges which cannot be determined on the date of closing were uniformly incurred during the billing period to which proration is applicable.


7.
Warranties.  Buyer offers to acquire the Property in its present condition, upon the terms noted.  Seller hereby warrants that, to the best of its knowledge, the Property and the improvements thereon do not violate the applicable building or zoning regulations as of the date of this Agreement, and Seller is unaware of any material defect in the Property or improvements thereon as of the date of this Agreement.  Except for the foregoing express warranties, Buyer is acquiring the Property "as is," and Seller makes no other representations or warranties, express or implied.  Buyer acknowledges that it has made or will make prior to closing its own independent investigation respecting the Property and will be relying thereon and on the advice of any experts it may retain.  Buyer may not rely upon any representation of any party, whether or not such party purports to act on behalf of Seller, unless the representation is expressly set forth herein or in a subsequent document executed by Seller.


8.
Closing and Costs.  The exchange shall be closed in the office of Escrow not earlier than ____________________, 20__, nor later than _________________, 20__, provided that the closing may be extended by Seller for up to an additional ninety (90) days if Seller is unable to close solely because the seller of any Exchange Property fails to close as agreed.  At least sixty (60) days prior to closing, Seller will notify Buyer of the Exchange Properties acceptable to Seller; thereafter, any other Exchange Properties may be designated only with the consent of Buyer, which consent will not be unreasonably withheld or delayed.  Buyer and Seller shall deposit with Escrow all instruments, documents and moneys necessary to complete the transfers in accordance with this Agreement.  Escrow costs on the transfer of the Property shall be paid one‑half each by Buyer and Seller.  Seller shall pay real estate excise tax, documentary stamps, title insurance premium and recording costs to clear title to the Property.  Buyer shall pay costs for recording any documents conveying the Property.  For purposes of this Agreement, "closing" and "date of closing" shall be construed as the date upon which all appropriate documents are recorded and proceeds of this sale are available for disbursement to Seller.  Funds held in reserve accounts pursuant to escrow instructions shall be deemed for purposes of this definition as available for disbursement to Seller.


9.
Remedies.  If title is not insurable as provided herein and is not made so insurable by the closing date, the earnest money shall be refunded and all rights of Buyer terminated; provided that Buyer may waive defects and elect to close.  If the conditions of this Agreement are met and Seller fails or refuses to perform its obligations, Buyer may elect to have this Agreement specifically enforced or to rescind this Agreement and recover the earnest money deposit.  If Buyer shall fail or refuse to perform its obligations, Seller may terminate this Agreement and retain the earnest money as liquidated damages or have this Agreement specifically enforced.


10.
Possession.  Buyer shall be entitled to possession of the Property on closing.


11.
Leases.  Seller warrants that as of the date of closing there will be no leases in effect on any of the units in the Property other than month‑to‑month tenancies.


12.
Risk of Loss/Insurance.  Seller represents that it is the insured under a fire insurance policy insuring against damage to the improvements on the Property, which Seller agrees to keep in force until date of closing.  Upon execution of this Agreement by all parties, Seller will increase the insurance coverage to an amount equal to _________________________________________ Dollars ($____________), but Buyer shall pay when due any increase in the premium that is caused by this increase in the policy coverage.  If prior to closing a material portion of the Property is taken by eminent domain or improvements on the Property are destroyed or materially damaged by fire or other casualty, this Agreement, at the option of Buyer, shall become null and void and the earnest money deposit shall be refunded.


13.
Notices.  Any notice required or permitted under this Agreement may be given by delivering the same in writing or sending the same by registered or certified mail, with postage prepaid, to the addressee's mailing address set forth below or such other mailing address as either party may designate in writing to the other party:


Buyer:



With copies to:



Seller:



With copies to:



14.
Counterparts.  This Agreement may be executed in any number of counterparts required by the convenience of the parties, each of which shall be of equal force and effect with any other but shall together constitute only one Agreement.


15.
Assignment.  The terms and provisions of this Agreement shall inure to the benefit of and be binding upon the successors and assigns of the parties, provided that Buyer may assign its rights hereunder without the prior consent of Seller.


16.
Construction of Agreement.  This Agreement and the exhibits hereto set forth the entire understanding and agreement between Seller and Buyer with respect to the Property.  There have been various negotiations and discussions between Buyer and Seller, but this Agreement is intended to replace all prior understandings or representations between the parties, including but not limited to the terms of an agreement dated _______________, 20__.  This Agreement may be amended or modified only in writing signed by both parties.  Time is of the essence in this Agreement.  In the event of litigation by either party for the enforcement or interpretation of the terms of this Agreement, the prevailing party shall be entitled to recover, in addition to any other relief, reasonable attorneys' fees and costs.  This Agreement shall be construed under the laws of the State of Washington.  Paragraph headings are for convenience only and shall not affect the interpretation or construction of this Agreement.  Neither Buyer, Seller nor Agent shall be bound by any understanding, agreement, promise, representation or stipulation, express or implied, not specified herein.


17.
Commission.  On each closing, Seller shall pay to _________________________________________________ a commission of                                     Dollars ($___________), which is ________________ percent (_______%) of the Exchange Price.  No commission shall be payable if this transaction fails to close for any reason, and there will be no apportionment of any earnest money that may be forfeited and retained as liquidated damages by Seller.


SELLER:



BUYER:



The undersigned agent hereby consents to the terms of the foregoing Exchange Agreement and agrees to be bound by the provisions thereof.



By 




Its 

ATTACHMENTS:

Ex. A

Ex. B‑1

Ex. B‑2

Ex. B‑3

[ACKNOWLEDGMENTS]
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